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THERE IS NO SUBSTITUTE FOR A GOOD TEXTBOOK 





OHLINGER’S 
FEDERAL 
PRACTICE 





Author 
GUSTAVUS OHLINGER 
Of the Toledo Bar 





Only complete work on Federal Practice unde 
the new Rules of Civil Procedure. Judicial Cod 
Practice Statutes; Rules of Civil Procedure; 
Forms of Practice; Outline of Procedure. Six 
volumes, including new 1942 Pocket Parts, $60.00 


delivered. Send for specimen pages. 





PAGE ON 
THE LAW 
OF WILLS 





Author 
WILLIAM H. PAGE 


Univ. of Wisconsin 


Page treats every phase of the subject. Includes 
the statutes as well as the decisions. Footnotes 
classify the authorities according to states. Com 
plete collection of forms; law review articles 
Thoroughly indexed. Five volumes, 1941-1942, 


$50.00 delivered. Specimen pages upon request. 





THORNTON 
LAW OF 
OIL & GAS 





Revised by 
SIMEON S. WILLIS 
Of the Ashland (Ky Bar 


Thirty-eight years an authority. Cited and 
quoted by the courts. Covers Block Leasing; 
Conservation; Drilling Contracts; Gasoline; 
Mortgages; Pipe Lines; Remedies; Rents and 
Royalties; Taxation; Unit Operations. Seven 
volumes, including 1942 Pocket Parts, $45.00 


delivered. 





TOULMIN 


FOODS, DRUGS 


& COSMETICS 





Author 
HARRY A. TOULMIN, JR 
Of the Davton Bar 


[he first comprehensive and authoritative work 
covering the far-reaching laws regulating the 
manufacture, distribution, advertising and sal 
of Foods, Drugs, Cosmetics, and Soaps In the 
United States. Includes False Advertising and 
Unfair Competition. One large volume, 1942 


buckram binding, $17.50 delivered. 
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N THE Pike and Fischer “OPA 
I SERVICE” we present in loose- 
leaf and therefore highly flexible 
form a practical organization of the 
information necessary to an under- 
standing of OPA. Such informa- 
tion is essential not alone from a 
viewpoint of compliance but also 
from the broader aspect of cooper- 
ation against inflation. 
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@® EDITORS’ ANALYSIS 

@® FORMS 

@® SUBSTANCE OF PRIOR ORDERS 

@ PERSONNEL DIRECTORIES 

@® CURRENT THINKING 
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@® LOOSE-LEAF SERVICE FULLY INDEXED 





OPA, to its own staff. 





We are proud of the pact that OPA has placed a quantity order for 
“OPA Service” for distribution to its enforcement and interpretation staffs 
in its Washington headquarters and in the regional, state, and district offices. 
The contents of the binders furnished the OPA are identical with the contents 
of the binders furnished the public, except that the OPA’s binders are 
augmented by sections containing confidential matter distributed by the 
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New Taxes or Old Taxes 
for speed, accuracy, 


completeness 


CCH STANDARD 
FEDERAL TAX SERVICE 


Loose Leaf—Always Up-to-Date 


ry ODAY, in the year of 1942, just 

as for the twenty-eight con- 
secutive years preceding, the CCH 
Standard Federal Tax Service is 
recognized as the most comprehen- 
sive and authoritative work in the 
field of federal taxation for revenue. 


Quickly and accurately it brings to- 
gether all pertinent law, regulations, 
decisions, and rulings, and arranges 
the data in logical, orderly manner 
in special loose leaf binders behind 
tab guides—indexed for ready access 
by topic, case name, law, etc., in a 
handy Index volume. Supplement- 
ing the Standard is the one-volume 
loose leaf CCH Internal Revenue 
Code Service which makes im- 
mediately available the full texts of 
the federal internal revenue laws and 
related laws and keeps them always 


to date, with all amendments and 
changes in place. It comes to 
Standard subscribers without extra 
charge. 


With its clear-cut exposition of the 
law, detailed explanations, filled-in 
returns and forms, tax computation, 
specific examples, etc., the Service 
will lighten your load immeasurably. 
Rapid deliveries of all new matters, 
indexed as issued, keep you in con- 
tinuing touch with the current feder- 
al taxes and new developments as 
they occur. 


Tax Men throughout the profes- 
sional, business, and official world 
depend upon the Standard to keep 
constantly, correctly, and completely 
informed on federal taxes—old, new, 
and those to come. May we send you 
complete details? 


Write for Details 


COMMERCE) CLEARING; HOUSE, ING. 


PUBLISHERS OF LOOSE LEAF LAW 


NEW YORK 
EMPIRE STATE BLDG 


CHICAGO 
214 N. MICHIGAN AVE. 


REPORTING SERVICES 


WASHINGTON 
MUNSEY BLDG 
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Our Cover — Another lawyer-soldier, 
Alexander Hamilton, began his mili- 


March 14, 


1776, he was given command of an 


tary career in 1775. On 


artillery company. He fought through 
the summer and autumn with Wash 
ington in the region of New York 
City. He was a competent and am 
bitious soldier. Washington made 
him a staff officer, with the rank of 
true 


Allan 


Lieutenant Colonel, but “his 


weapon was the pen,” as 


Nevins says in the D. A. B. 


As a public speaker in courtroom 
or cabinet, he was brilliant, indeed 
irresistible. It may be said of Ham- 
ilton, as of Marshall, Jefferson, Wash 
ington himself, and Lincoln, that he 
was individual, unique, not to br 
classed with any one else, incompat 
able in the literal sense. He stands 
in the very front rank of American 


statesmen. 


His political philosophy may be 
called non-democratic perhaps, al 
though regard must be had to the 
exact meaning of that term, and all 
its implications. On the deep prin 
ciple involved he was clear and sure 
“Justice” (he wrote in the Federalist) 
“is the end of government. It is the 
end of civil society. It ever has been, 
and ever will be pursued until it is 
obtained, or until liberty be lost in 


the pursuit.” 


The portrait on the cover was en- 
larged and retouched for our use by 
J. T. Armbrust. It is taken from the 
detail of the painting, “Surrender 
of Cornwallis at Yorktown” by John 
Trumbull. Colonel Alexander Ham 
ilton, commanding Light Infantry, is 


shown in that great painting. For the 
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privilege of reproduction we are in- 
debted to the Yale University Art 
Gallery. 


Criminal Youth Problem—Here the 
JOURNAL presents the views on this 
vital question of one of the Associa- 
tion’s distinguished members, United 
States Circuit Judge Orie L. Phillips, 
written as a result of persistent and 
earnest consideration in an attempt 
to solve problems of vital importance 


to this and the coming generation. 


Procedure for Amending the Federal 


Constitution—From the Massachu- 
setts practice of “advisory” referen- 
dum on _ federal constitutional 
amendments, Frank W. Grinnell, of 
the Boston Bar, presents suggestions 
for a similar method for the amend- 


ment of the federal constitution itself. 


Ross Essay—The fourth in a notable 
series of Ross essays dealing with 
existing and prospective legislation 
in regard to the relations of employer 
and employee is here presented and 
will repay careful study. It is written 
by Arthur S. Potwin of the Hartford, 


Connecticut Bar. 


Review of Supreme Court’s Decision 
in the Sabotage Cases—The JOURNAL 
presents for the information of its 
readers a review of the uncontra- 
dicted facts as shown by the record 
presented to the Supreme Court, the 
contentions of counsel for the prison 
ers and for the government and the 
per curiam opinion. When the full 
opinion is prepared and made pub- 


these dra- 


lic, this factual review of 


matic events will lay the foundation 


for a_ better interpretation of the 
expression of the final views of the 


Court. 


Sir Edward Coke—Oliver R. Barrett, 
of the Chicago Bar, deals with espe 
cially interesting phases of the life, 
and character of a 


activities ereal 


master of the English common law. 


Patent Law in War and Peace—Nor- 
man N. Holland, of the New York 
Bar, writes interesting comments on 
past and pending patent legislation. 
Mr. Holland is a member of the Sec 
tion of Patent, Trade-Mark and Copy- 


right Law. 


War Letter—Members of the bar in 
terested in the Association's activities, 
and the activities of state and local 
associations, to put the full force of 
the organized bar behind the Na- 
tion’s war effort, are given up-to-date 
information on this important sub- 
“War 
Gregory of the Chicago Bar, and in 


ject in Notes” by Tappan 
the second “War Letter” published 
by the Committee on Coordination 


and Direction of War Effort. 


Early American Periodicals — Many 
lawyers are interested in legal peri 
odicals, and in the contribution they 
make to legal literature. Gilson G. 
Glasier, State Libarian of Wisconsin 
and Secretary of the Wisconsin State 
Bar Association, in this issue, gives 
history of those 


an account of the 


early American periodicals which 


deal with law and lawyers. 
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The American Bar Association Journal takes pleasure in offering 


to its readers a folio of photographs of 


THE CHIEF JUSTICES 


OF THE 


SUPREME COURT OF THE 
UNITED STATES 


This collection—twelve in all—is made up of photographic reproductions, on 


art-portrait paper, of the following: 





Gilbert Stuart painting of John Jay; Trumbull painting of John Rut- 
ledge; painting by Earle of Oliver Elleworth; painting by Peale of John 
Marshall; engraving of Roger B. Taney; photographs by the famous 
Brady, who recorded the Civil War in pictures, of Salmon P. Chase and 
Morrison R. Waite; and favorite studio photographs of Charles Evans 
Hughes, Melville W. Fuller, Edward Douglass White, William Howard 
Taft and Harlan F. Stone. 











Numerous requests for reproductions of the Chief Justices used on Journal 
covers from March 1941, to and including January 1942, have prompted the 


Journal to make a full set available at this low price. 


Each reproduction, 8” x 10” in size, is designed for framing and would greatly 
enhance the attractiveness of your law office, or library. A full set would be 
extremely effective, framed singly, or in groups. If you find that you cannot 


use a full set, individual prints are available. 


If you are not completely satisfied, your money will be refunded. 


PRICE: OO gare $7.50 


Individual Prints ........... 1.00 


AMERICAN BAR ASSOCIATION JOURNAL 
1140 North Dearborn Street 
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No one is required by law to acquire life insurance for protection of his 


dependent family, yet millions of men have become policyholders for just 


that purpose. 


This simple truth is in itself an impressive testimonial to the wisdom of our 


bread-winners and to the strength of life insurance protection itself. 


The 


Insurance 


Salvage -for-Victory 


America’s war factories need— 


@® WASTE PAPER 
@ OLD RAGS 

@ SCRAP METAL 
®@ OLD RUBBER 


A thorough search of your vaults and storage rooms 
will unearth much waste which can be used to good 
advantage in the war effort. Surplus copies of printed 
briefs, documents, loose leaf service, books and records 
will amount to hundreds of pounds of usable waste 
paper. Old binders will produce needed scrap metal. 

Why not “clean house?” 


Write Your Local Committee 


General Salvage Section 
WAR PRODUCTION BOARD 
WASHINGTON, D. C. 


rudential 


Company of America 


Home Office, Newark, N. J. 








DO YOU REALIZE— 


that a lawyer nowadays can earn a fee by 
knowing something about the International 
Law of War as applied in U.S. Statutes, 
Executive Orders, etc.? 


Read the story, “Little Man Running 
Around,” in Time Magazine, March 
30, about the business man who 
wasted two months at Washington 
through not consulting a lawyer who 
had read 


PART II—Dean John H. Wigmore’s 
Guide to American International Law 
for American Practitioners— 
Price $1.00 


Send check now to 
Sectior. of International and Comparative Law 


American Bar Association 
1140 North Dearborn Street 
Chicago, Illinois 
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INDISPENSABLE TOOLS! 
In the Municipal Legal Field 





A New and Complete Program of 
Effective Aid to Lawyers That You Need 
and That Will Do a Job for You and 
Your Office 











Created by the Section of Municipal Law 


American Bar Association 





| 

MUNICIPAL LAW SURVEY 
A Monthly 

| 


AMERICAN MUNICIPAL LAW REVIEW 
A Quarterly 


SUBSCRIBE NOW—DO NOT MISS AN ISSUE 





The SURVEY brings every month a 
comprehensive combination and re- 
view of case law and other up to the 
minute information presenting a 
complete picture of current legal 
developments in municipal law. A 
special section will be devoted to the 
material pertaining to the impact of 
war on local government. The 
REVIEW brings a quarterly journal 
of authoritative articles and dis- 
cussions of today’s problems and 
results of current municipal legal 
research. 











SEND YOUR CHECK TODAY 


[) American Municipal Law Review 
and the Municipal Law Survey, 


yearly . $12.00 
|] American Municipal Law Review, 
ts 6 6+ + @ &@ 6 ee 4 6.00 


American Bar Associatien 
1140 N. Dearborn Street 
Chicago, Illinois 
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PAPERS MORE 


than a trade-mark 
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are 
EAGLE-A 


The Eagle-A is more than a means of 
identifying our products. It stands for 
constant research in paper making, it 
means the best skill in paper manufac- 
ture, and it is a symbol of integrity of an 
organization that has served American 
business since the turn of the century. 
Today, more than ever, Eagle-A papers 
are doing a big job. They are speeding 
war production by providing depend- | 
able, workable papers for every office 

and factory form; permanent papers for 
invaluable records of accounting; sta- | 
tionery and advertising papers to carry | 
the messages of confidence in the future | 
and predictions of the better things 
American business will be able to offer 
when peace returns. 
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| EAGLE-A 


Whatever the business or technical 
paper requirements, Eagle-A papers 
offer you a wide selection with always | 
the assurance that the Eagle-A trade- 
mark represents value that stands out 

and quality that stands up. 


are 


Your printer is familiar with the Eagle-A 
lines. Ask him to show you samples | 
on your next job. Or tell us what your 
needs will be and we shall be glad to | pe 
forward samples direct. 
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Lawyers Tell Us 


It Pays 


To begin your search 


with 
WORDS and PHRASES 
PERMANENT EDITION 
The ‘One Minute Method”’ for Finding 


the Elusive Case in Point 


Affords an entirely new Avenue 


of Approach! 





Ask for full particulars 


WEST PUBLISHING CO. 


St. Paul, Minn. 
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Program for Legal Aid 


Conference 
Vag National Association of Legal 


Aid Organizations, which will 
neet at the Hotel Schroeder, Mil 
vaukee, Wisconsin, on Septembet 
3-25, has arranged the following 
program: 

First Day 
Morning—Welcoming remarks 
Hon. John L. Bohn, Acting Mayor of 
Milwaukee. 


nittee reports. 


Consideration of com- 


Noon—Luncheon sponsored by the 


junior Bar of Milwaukee, Dean 
Lloyd K. Garrison, speaket 

Afternoon—“The War-time Role of 
Legal Aid.” This session will be in 


charge of the Committee on Na 
tional Defense. Vincent Lo Lordo, 
Attorney, New York Legal Aid So 
ciety, Chairman. It will be devoted 
to a consideration of three important 
aspects of legal aid work re¢ lating to 
subject, 


the war-effort, necessarily 


however, to such modifications as 
rapidly changing events dictate. Ten 
tatively, these topics are as follows: 

(a) What the association and its 
members have been doing to promot 
egal aid service for members of the 
irmed forces and their dependents 

(b) Amendments to the Soldiers’ 
ind Sailors’ Civil Relief Act of 1940 
and current legal aid experience re 
lating thereto. 

(c) Allotments and Allowances for 


dependents of men in service 


Second Day 
Morning—Attaining the {ssocta- 
tion’s Objectives in War-Time. 
Noon—Luncheon sponsored by the 
Milwaukee 
Fund and Council of Social Agencies. 
Speaker: Walter Finke. 


County Community 


Afternoon—Cooperation Between 
Legal Aid Societies and the Bar. 
Gerald Balti 


Monsman, Counsel, 


more Legal Aid Society 
The Development of Legal Aid 
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Clinics, Miss Nellie MacNamara of 
Bureau, 
North- 


the Chicago Legal Aid 
Director of Legal Clinics, 
western University. 
Evening—Annual dinner under aus- 
pices of the Wisconsin and Mil- 
waukee Bar Associations. Speaker to 
be announced. 


Third Day 
Morning—Citizenship and Proof of 
Birth, Miss Elizabeth Campbell, Ex- 
ecutive Secretary, International In- 
stitute of Milwaukee County. 

Developing Sound Intake Policies 
in Legal Aid Organizations, Mrs. 
Julia B. Dolan, Superintendent, Mil- 
waukee Legal Aid Society, discussion 
leader. 

Noon—Luncheon sponsored by the 
Bench of Milwaukee. 


Afternoon—National and Interna- 
tional Legal Aid Planning — Joel 
Hunter, United Charities of Chicago. 
Committee reports., Election of Of- 
ficers. 

Everyone who is interested is cor- 
dially invited to attend. Further in- 
formation can be obtained from 
Emery A. Brownell, Secretary of the 
National Association of Legal Aid 
Organizations, 25 Exchange Street, 
Rochester, New York. 


Second Conference of 
the Inter-American Bar 
Association 


HE plans for the Second Con- 
| jpoata of the Inter-American Bar 
\ssociation at Buenos Aires from 
September 20 to 27, 1942; are pro 
About forty- 
five delegates have been appointed to 
Senor Don 
Celso R. Velazquez, Ambassador of 


gressing satisfactorily. 
attend this Conference. 


Paraguay, has signed the constitution 
of the Inter-American Bar Associa- 
tion on behalf of the lawyers of 
Paraguay. As a result of this action, 
a delegation will be present from 


Paraguay. 





Guardianship of Incom- 
petents’ Estates in 
California 


HE California State Department 

of Institutions is completing its 
first year of operation under a new 
law whereby the state itself is en- 
abled to be appointed guardian of 
the estate of any incompetent per- 
son who has been committed for 
placement in a state hospital for the 
insane or feebleminded. 

Formerly, the Secretary of the De- 
partment of 
such guardian, individually. Under 


Institutions acted as 


the new law, the Department of In- 
stitutions is expressly designated as 
a corporation by legislative enact 
ment, and acts as the guardian, with 
the Secretary of the Department as 
the officer designated to perform the 
required duties and functions in- 
volved therein. 

The position of Secretary of the 
Department of Institutions has been 
placed under the civil service regu- 
lations with the requirements that 
such individual be a duly qualified 
attorney at law with competent ex- 
perience in probate practice as well 
as management of estates. The sec- 
retary is required to furnish a surety 
bond in the minimum sum _ of 
$100,000, which bond is for the joint 
benefit of the various estates and the 
State of California. 

The guardianship fees as allowed 
by the court in each of the several 
estates are paid into the State Treas- 
ury and are made available for the 
court expenses required in the vari- 
ous estates as well as for the support 
and management of the Department 
itself in and about these duties. This 
new procedure has proven not only 
successful but very much to the ad- 
vantage of the estates in that the 
expenses of the administration of the 
several estates are reduced by more 
than one-half. The Department of 
Institutions of the State of California 
is guardian of more than 200 such 
estates at the present time. 
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Traitor Sentenced 
to Death 


N sentencing Max Stephan, August 
| 6, found guilty of treason by a 
jury in the District Court of Michi- 
gan, Judge Arthur J. Tuttle said: “It 
is, of course, a dreadful thing to take 
a human life, but we must remember 
that the offense of treason has to do 
with war remember 
that war has to do with death. The 
life of this traitor, Max Stephan, is 
the lives of our 


and we must 


less valuable than 
loyal sons which are being given to 
the cause of the United States. We 
have been too soft. . .. This is no 
ordinary war. We talk of soldiers and 
think of death not in figures of thou- 
sands, but in figures of millions. If 
the lives of many of our boys are to 
be taken to help such a cause, this 
court should not hesitate to take the 
life of one traitor if it, in turn, will 
help that This 
should, in no hesitating or uncertain 


just cause. court 
way, say to the disloyal element that 
during this awful war the penalty for 
treason is death.” 

Max Stephan assisted an escaped 
Nazi prisoner of war in trying to 
flee from Canada to his fatherland. 


New Arnold 
Patent Bill 
SSISTANT 
Thurman Arnold, on July 31, 
last, submitted to the Senate Patents’ 
Committee the latest in the chain of 
proposed legislative treatment of the 


Attorney General 


patent laws. 

Without regard to the merits of 
this particular proposal, it does rep- 
resent a new approach to the prob- 
lem in that the measure is essentially 
an amendment of the anti-trust law, 
not an attempt to reach the anti- 
trust problem by substantive modifi- 
cation of the patent law as has been 
the trend of previous pending bills, 
such as S. 2303 and S. 2491. 

The Arnold 


calls for legislative sanction of inter- 


measure expressly 
vention by the Department of Jus- 
tice in patent cases, presumably when 
public interest requires. It provides 
for the recording of patent instru- 
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ments with the Department and ex- 
pressly ties the use of patents to the 
Sherman Act in such a way as would 
place the burden on the owner of 
the patent not to use his rights be- 
yond the scope of the patent unde 
penalty of anti-trust prosecution with 
the usual civil and criminal penalties 
and the additional penalty of for- 
feiture of the patent. 

The penalty and forfeiture of pat- 
ent claims are expressly made inap- 
plicable if the patent owner makes 
fair written disclosure of his patent 
policy to the Department of Justice 
at the time of adoption thereof. 

This legislative proposal, together 
with all related proposals, will be 
fully considered at the Detroit meet- 
ing of the Section of Patent, Trade- 
mark and Copyright Law in conjunc- 
tion with the annual meeting of the 
Association. 


Judicial Administration 
Monographs 


| on series of monographs, deal- 
ing with important phases of ju- 
dicial administration and prepared 
under the auspices of the Special 
Committee on Improving the Ad- 
ministration of Justice, has for the 
first time been collected and pub- 
lished in a single pamphlet. The 
monographs, prepared by nationally 
recognized authorities in the sub- 
jects with which they deal, were pre- 
for the use of 
bar association committees, judicial 


pared primarily 
councils, law schools and lawyers. 
The authors of the monographs 
are: Silas A. Harris, Ohio State Uni- 
versity; Charles E. Clark, Judge of the 
U. S. Circuit Court of Appeals, May- 
nard E. Pirsig, University of Minne- 
sota; W. Calvin Chesnut, Judge of the 
U. S. District Court for Maryland; 
William Wirt Blume, University of 
Michigan; Bolitha J. Laws, Associate 
Justice of the U. S. District Court for 
the District of Columbia; Abram H. 
Stockman, New York Law Society; 
Ferdinand Fairfax Stone, Tulane 
University; Charles T. McCormick, 
University of Texas; Mason Ladd, 
University of Iowa; and Edson R. 
Sunderland, University of Michigan. 


Copies of the collected mono 
graphs may be secured from the offic 
of the Executive Secretary, American 
Bar Association, 1140 North Dear. 
born Street, Chicago. 


Robert Allan Stephens 
june 9, 1878-July 26, 1942 


UST under 2000 members, when 
J Allan Stephens was first elected 
its Secretary in 1916, to over 5600 
200 junior 
his death 
in that 
that the 
Association 


regular members and 
the 


consecutive 


members at time of 


after 26 years 
ofiice is one of the debts 
Illinois State Bar 


to him. The growth is a tribute to 


owes 
his character and an indication of 
the esteem 
spired in the lawyers of his native 
state. 

Nor was the mere increase in num- 


and confidence he in 


bers a measure of his value to his 
brother lawyers both in and out of 
the organization. He 
bodiment of the spirit of the best 
effort and highest purpose of the Bar, 
and his enthusiasm and ideals were 


was an em- 


contagious. 

His public spirit was not confined 
to the Illinois Association, although 
it was his chief aim in the field of 
work for the public good. Long a 
worker in the American Bar Asso- 
ciation where he was for years a 
member of the House of Delegates, 
a Council member of the Conference 
of Bar Association Delegates, activ: 
in the Boy Scouts, a devout Metho- 
dist and president for years of th 
Springfield Methodist Union, he left 
a lasting impress for good in many 
places. 

His law firm of Brown, Hay and 
Stephens at Springfield, Illinois, was 
a lineal successor to Abraham Lin- 
coln’s firm, and for over a century, 
under different firm styles, served 
well the Springfield community. 

His four sons are grown and are a 
credit to his name. Besides them he 
is survived by his wife and a married 
daughter. 

He was born at Potomac, Illinois 
He died at Springfield in the same 
state which he had served well. 
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THE CRIMINAL YOUTH PROBLEM 


By HON. ORIE L. PHILLIPS 


United States Circuit Court of Appeals, Tenth Circuit 


ELIABLE statistics demonstrate, beyond possible 

doubt, that the period in life between 16 and 23 is 

the focal source of crime. It is during that period 
that habitual criminals are spawned. Young people be- 
tween the ages of 16 and 21, inclusive, constitute but 13 
percent of our population above the age of 15. But 
they are responsible for approximately 26 percent of 
our robberies; they constitute in excess of 40 percent of 
our apprehended burglars and nearly 50 percent of our 
automobile thieves. Boys from 17 to 20, inclusive, are 
arrested for major crimes in greater numbers than per- 
sons of any other four-year group. They are arrested 
for serious crimes, twice as often as adults of 35 to 39, 
three times as often as those of 45 to 49, and five times 
as often as those of 50 to 59. Nineteen-year-olds offend 
more frequently than persons of any other age. Eighteen- 
year-olds Moreover, the proportion of 
youths less than 21 in the whole number of persons 
arrested is increasing at an alarming rate. This tre- 
mendous upsurge of criminality during the youth period 


come next. 


is a startling social phenomenon. It would seem, there- 
fore, that we must wisely concentrate our efforts to 
prevent crime upon the offenders in the age group be- 
tween 16 and 23 if we are to make progress in the 
solution of our crime problem. 

Sociologists and psychiatrists tell us that special 
causations, which occur in the period between ado- 
lescence and manhood, produce these antisocial conduct 
trends. They attribute it to the rapid growth in the 
framework of the body, the stature, and particularly in 
the size of the organs; to the complexity of the growth 
process often accompanied with discrepancies in the 
relative increase in size and functioning. of different 
parts of the body; to physiological alterations that take 
place, sometimes poorly balanced one with another; 
and to the heightened activity of the glands of internal 
secretion not infrequently accompanied also with lack 
of balance in their functioning. These causes, they tell 
us, result in a feeling of restlessness and impatience, 
lack of stability and impulsiveness, and confusion of 
ideas and emotions. With increase of physical vigor 
and urge to action, there is a release of feelings of 
aggressiveness and a decrease of feelings of fear. There 
comes a real pleasure in adventure, in recklessness, and 
even in violent deed. While the induction of boys into 
criminal gangs is a well-known phenomenon in response 
to social pressures, it not infrequently is the response 
to an inner urge to reckless activity in combination with 
the acceptance of a boyish notion of what constitutes 
definite proof of virility. 
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In addition to the ideas and impulses and the sur- 
charged emotions of youth that tend to bring about 
antisocial conduct, social situations peculiar to the 
period between childhood and adult life also are a 
contributing factor. Most youths are released from 
school at about 16. Old companionships are broken and 
the boy finds himself more or less adrift and free to 
associate with casual acquaintances, or perchance with 
older fellows, whose behavior tendencies are unsettled. 
This results in groups of restive and dissatisfied youths 
who have a common tendency to seize upon criminality 
as a solution for disturbing uncertainties. One further 
basic cause exists. Sixteen to twenty-one is the period 
of greatest vocational maladjustment. The youth is of 
working age.- Not infrequently his vocational training 
in school cannot be utilized in finding a job. This adds 
to the natural instability of that period of life, definite 
economic and vocational uncertainties. This tends to 
build up in the individual an attitude of cynicism con- 
cerning honesty and whether it pays.’ 


Existing Methods of Treatment Do Not Solve Problem 

Again, reliable statistics demonstrate with reasonable 
certainty, that existing methods of treatment of criminal- 
ly-inclined youths are not solving the problem. A 
large percentage of those released from our reformatories 
and penal institutions return to antisocial conduct and 
ultimately become hardened and habitual criminals. 
Indeed, I sometimes wonder whether our penal institu- 
tions, because of their environment and the lack of 
segregation between classes of criminals, do not foster, 
rather than prevent, crime. By herding youth with 
maturity, the novice with the sophisticate, the im- 
pressionable with the hardened, and by subjecting the 
youthful offenders to the evil influence of older 
criminal techniques without the inhibitions that come 
from normal contacts and counteracting prophylaxis, 
many of our penal institutions actively spread the 
infection of crime and foster, rather than check, the 
plague. The thought is suggested in the philosophy of 
Ogden Nash when he said: 

He who has never tasted jail 

Lives well within the legal pale, 

While he who's served a heavy sentence, 
Renews the racket, not repentance. 

I am not unmindful that rapid strides have been made 
in recent years toward a more scientific treatment of 
offenders under the federal system. New institutions now 
permit segregation and the probation system is a 
noteworthy constructive effort in the rehabilitation of 





1. See Criminal Youth and the Borstal System, pp. 13-19. 
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offenders. Nevertheless, I am convinced that the 
system is in many respects deficient with respect both 
to personnel and facilities for the handling of youth- 


ful offenders. 


Youth Correction Authority Act 
An idea for a new plan for correctional treatment of 
youthful offenders emerged work of the 
Delinquency Committee of the Boys’ Bureau of the 
Early in 


from the 


Community Service Society in New York. 
1938, it made public a report on youthful offenders and 
the criminal justice system. The report was published 
by the Macmillan Company under the title, Youth in the 
Toils. Shortly after the publication, the American Law 
Institute examined the report and its recommendations 
for new methods of dealing with youthful offenders and, 
after two years of study, formulated a model act for 
As a mem- 
Institute, I 


establishing a Youth Correction Authority. 
ber of the Council of the American Law 
had an opportunity to know something about the study 
and to have some small part in the drafting of the model 
act. Since then, I have given considerable thought to 
the subject. 

A committee of the Conference of Senior Circuit 
Judges, composed of both circuit and district judges, 
has completed an intensive study of the subject of 
punishment for crime. The youth criminal problem was 
assigned to a subcommittee composed of Judge Collet 
of the Missouri district, Judge Hincks of the Connecticut 
district, and myself. We have gathered much statistical 
data and made a comprehensive report to the Conference 
Committee. 


Our subcommittee first prepared a proposed act 
dealing primarily with the youth problem. Another 
subcommittee, of which Judge Laws is chairman, pre- 
pared a proposed act dealing primarily with adult 
offenders. Later, the two subcommittees collaborated 
in the preparation of a single act which was presented 
to, fully considered by, improved, and finally adopted 


by the full Committee. 


I shall deal primarily with that portion of the act 


which has to do with the treatment of youthful 
offenders. 
The proposed act is divided into four Titles. It 


provides a completely integrated correctional system 
under a Board of Corrections in the Department of 
Justice, composed of ten members appointed by the 
Attorney General. The Board is to comprise a Division 
on Adult Corrections, a Youth Authority Division, and 
a Policy Division. I shall hereinafter refer to the Youth 
Authority Division as the Authority. Members to 
serve on the Division of Adult Corrections and the 
Authority are to be appointed by the chairman of the 
The Director of the Bureau of 


member designated by the Division on Adult Correc- 


Board. Prisons, one 


tions, and one member designated by the Authority are 


to constitute the Policy Division. 
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The Policy down 


general treatment and correctional policies which th¢ 


Division is empowered to lay 


Director of the Bureau of Prisons in the administration 
of the penal and correctional system shall carry out 
It is also empowered to lay down general policies with 
respect to parole and supervision during conditional 
release. 

litle III deals with youthful offenders. Its underlying 
theory is to substitute for retributive punishment 
methods of training and treatment designed to correct 
and prevent antisocial tendencies. It departs from the 
merely punitive idea of dealing with criminals and 
looks primarily to the objective idea of rehabilitation 

Che act defines a youth offender as a male person 
under 24 years of age at the time of conviction. 

It defines “treatment” as corrective and preventiv 
training and treatment designed to protect the public 
tendencies of youth 


by correcting the antisocial 


offenders. 


Under the provisions of Title III, if the court finds 
that a youth offender does not need treatment, it may 
suspend the imposition or execution of sentence and 
Thus, the 


power of the court to grant probation is left undisturbed 


place the youth offender on probation. 


by the act. 


If the court finds that a convicted person is a youth 
offender, and the offense is punishable by imprisonment, 
it may, as a penalty for the offense and in lieu of the 
penalty otherwise provided by law, sentence the youth 
offender to the custody of the Authority for treatment 
and supervision until discharged by the Authority as 
provided for in Title ITI. 


If the court finds that the youth offender will not 
derive benefit from treatment and should not be com- 
mitted to the Authority, it may sentence the youth 
offender under any other applicable penalty provision. 


Thus, it will be seen that the court in its discretion 
may, in the case of a youth offender, either grant proba- 
tion, sentence to the Authority, or sentence under othe1 
applicable law. 

If the youth offender is committed to the Authority, 
he will be sent first to a classification center where a 
classification agency set up by the Director of the 
sureau of Prisons will make a complete study of the 
youth offender, including a mental and piysical exami 
nation, to ascertain his personal traits, his capacities, 
pertinent circumstances of his school, family life, any 
previous delinquency or criminal experience, and any 
mental or physical defect or other factor contributing 
to his delinquency. In the absence of exceptional cir- 
cumstances, this study will be completed within a period 
of 30 days. The classification agency will then forward 
to the Authority a report of its findings with respect to 
the youth offender and its recommendation as to his 


disposition. 


On receipt of such report and recommendation, the 
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\uthority may make an order permitting the youth 
iHender to remain at liberty conditionally under super- 
ision, allocate and direct the transfer of the youth 
ffender to an agency or institution for treatment, or 
der the youth offender confined under such conditions 
is it believes best designed for the protection of the 
public. 

he Bureau of Prisons is required to designate, set 
aside, and adapt institutions and agencies under the 
control of the Department of Justice for the treatment 
of youth offenders. Such institutions and agencies are 
to be used only for the treatment of youth offenders, 
in so far as that is practical, and youth offenders are 
to be segregated from offenders, and classes of youth 
offenders are to be segregated according to their needs 


ior treatment. 


Ihe Authority may at any time release conditionally, 
under supervision, a youth offender committed to it 
and may discharge him unconditionally at the expira- 
tion of one year from the conditional release. The 
\uthority is required to release a youth offender con- 
ditionally, under supervision, on or before the expira- 
tion of four years from the date of his conviction and 
to release him unconditionally on or before the expira- 


tion of six years from the date of his conviction. 


Youth offenders permitted to remain at liberty or 
conditionally released are to be under the supervision 
of United States probation officers, supervisory agents 
appointed by the Chief Parole Officer, and voluntary 
supervisory agents approved by the Chief Parole Officer. 
I'he Board is authorized to encourage the formation of 
voluntary organizations composed of members who will 
serve without compensation as voluntary supervisory 
agents. Ihe powers and duties of voluntary supervisory 
agents are to be limited and defined by regulations 
adopted by the Board. , 


[he Bureau of Prisons is required to make periodic 
examinations and re-examinations of all youth offenders 
under treatment and to report to the Authority as to 
each youth offender at such intervals as the Authority 
shall direct. Supervisory officials are also required to 
make like reports respecting youth offenders condition- 


ally released and under their supervision. 


Upon the unconditional discharge by the Authority 
of a youth offender before the expiration of six years 
from the date of his conviction, the act provides that 
the sentence shall be automatically set aside and held 
for naught, and that the Authority shall issue for the 
youth offender a certificate to that effect. 


[he most important features of the plan are integra- 
tion of correctional measures under a single body, segre- 
gation of youth offenders from adult offenders and 
segregation of classes of youth offenders, power to de- 
velop variety of treatment facilities, flexibility of opera- 
tions in adapting particular forms of treatment to in- 
dividual youths in accordance with their favorable or 
unfavorable responses, adequate supervision during con- 
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ditional release, and focusing of effort on the important 
youth crime problem. 

We have also prepared a separate act which provides 
that any person arrested for an offense against the 
United States, subject to the approval of the court hav- 
ing jurisdiction over the person and the offense, may in 
writing waive an indictment by grand jury and consent 
to be charged by information, and may enter a plea of 
guilty to the information, or consent to a trial upon the 
information before the court without a jury. In many 
districts, intervals of several months elapse between 
sessions of grand juries. It is very desirable that 
offenders, particularly youth offenders, be not held in 
jail for long periods awaiting the return of indictments. 
They should not be subjected to the contaminating en- 
vironments of jails. Many such offenders will be willing 
to waive indictment and enter a plea of guilty to an 
information or consent to trials by the courts. The 
separate act makes possible this desirable procedure. 

The natural inquiry is, Will the plan work? That it 
will I think has been demonstrated by the experience 
under the Borstal System in England. 


Borstal Method of Rehabilitation 

A report of a Department Committee on Prisons ap- 
pointed by the Home Secretary in 1894 to inquire into 
the administration of the English prisons found, among 
other things, that an extremely large number of youths 
between the ages of 16 and 21 passed through the prisons 
every year; that under the existing system numbers of 
these young prisoners came out of prison in a condition 
as bad or worse than when they went in, and that the 
age when the majority of habitual criminals are made 
lies between 16 and 21. As a result, an experiment was 
begun in a wing of Bedford Prison. Younger lads were 
segregated from the men and a special program of trade 
instruction, drill, and a scheme of rewards and encour- 
agements to industry and good conduct was introduced. 
A wing of the prison at Borstal was next set aside for the 
special handling of offenders between 16 and 23. By 
the end of 1902, the entire institution at Borstal was 
devoted to an intensive program for this age group, of 
hard work and strict discipline, tempered by contriv- 
ances of reward, encouragement, and hope. From this 
experimental beginning has developed what is now 
known as the Borstal System in England. It now em- 
braces eleven institutions. Five are walled. Four are 
completely open. Each institution has its own particular 
specialty. One provides complete facilities for trade 
training in metal and woodwork. Another is laid out 
and run as a summer camp with work and recreational 
programs which keep the boys out-of-doors. A third 
is largely devoted to agriculture and stock breeding. 
One recent institution graduates skilled workers in the 
building trades. At one, the boys spend their entire work 
day at one kind of labor, reclamation of marsh lands 
of the North Sea at the mouth of the River Witham. 

While the institutions differ in many respects, they 
have certain things in common. These are first, a full 
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16-hour day of arduous, active work and recreation, 
leaving no time for brooding or self-pity; second, an 
individual plan based on close acquaintance with in- 
dividual needs and antecedents and calculated to return 
the young man to society as a social and rehabilitated 


citizen; third, a high degree of personal interest on the 
part of the staff, particularly the housemaster, whose 
chief job is individual guidance. 

The Borstal method of rehabilitation relies on the 
physical, physiological, and social characteristics of 
youth which distinguish them from both children and 
adults. It is predicated on the concept that criminal 
youth require special treatment because of the number 
and kind of offenses they commit, the causation factors 
underlying their conduct, and the prospect they hold 
out for success through correctional treatment. 


Three Cardinal Principles 

Three cardinal principles dominate the System: (1) 
flexibility, (2) individualization, and (3) emphasis on 
the intangibles. Flexibility means that a premium is 
placed on experimentation and originality. Individualli- 
zation is facilitated by careful study at an observation 
center to which all lads sentenced to Borstal detention 
are sent and by allocating each youth to the particular 
Borstal that is best fitted to meet his peculiar problems. 
The quality of the personnel is perhaps the most im- 
portant of the intangibles. The System has attracted a 
capable and devoted personnel. 

Generally, persons between the ages of 16 and 23 
may be sentenced to Borstal training. After commitment 
the youth is sent directly to a classification center where 
he spends a minimum of 30 days before he is allocated. 
During the time he is under observation, a detailed study 
of his social and family background is made and he 
receives a physical and mental examination. The al- 
locating board then sends him to an institution of 
maximum, medium, or minimum security. 


During his stay in the institution to which he is al- 
located, the Borstal boy is not cut off from life in the 
outside world. He may receive frequent visits from 
relatives and friends. Little limit is set upon the number 
of letters he may send or receive. Once a week he goes 
on a route march, or informal hike, outside of the in- 
stitution. For one or two weeks each summer he may 
camp with his group under the control of a housemaster 
in a completely free and unfenced spot in the country. 
If he is at one of the open institutions, he may go alone 
or in a group to moving pictures and to classes in the 
town. In some instances, he is allowed to go home once 
during his period of treatment to see his family, or to 
arrange for a job after his release. Escapes are infre- 
quent. During the year 1937, four percent only of the 
entire population of the eleven institutions escaped or 
attempted to escape. 


At one of the open institutions, 600 boys were received 
during an 18-month period, of whom only 30 were 


transferred back to a walled institution. A total of 95 
percent were found adapted to the open institution. 
During that period, with no walls, no bars, no locks, 
only six men absconded. Of these six, not one com 
mitted any offense while at large. 

A Borstal boy is subject to release after he has served 
six months. He is released on parole. The parole period 
extends for one year beyond the unserved term of com- 
mitment. There is a parole organization for the 
Borstal institutions, known as the Borstal Association, a 
semiofficial body established in 1904. It receives the 
largest proportion of its funds from the government 
A small portion comes from publicly solicited donations 
The director of the Association had served for seven 
years as a governor of a Borstal institution and eight 
years before as a housemaster. There is a close connec 
tion between the parole organization and the institution 
from which the boy is to be released. After a boy has 
been allocated and before he is transported to the in 
stitution, he has an opportunity to discuss his future 
with the Borstal Association director. The conditions 
of his parole are explained to him before he has com 
menced his period of institutional training. He is given 
a Borstal Association number. A representative of the 
Borstal Association visits each institution once a month 
and any boy may see him by simply asking the house- 
master to make an appointment. Before his release, 
the boy again receives a visit from the Borstal Associate 
and at this time, definite plans are made for his return 
to the community under supervision. The Borstal Asso 
ciation gives the parolee the name of the Borstal Asso 
ciate who will be responsible for him and again ex- 
plains to him the conditions of his parole. During the 
period of parole, the boy is under the individual at- 
tention and supervision of the Borstal Associate. The 
Association has both paid and voluntary parole officers 
who stand in an informal and friendly relationship to 
the boy and assist him in readjusting himself to civilian 
life. Boys who have no fit home to return to, or who are 
homeless, are a first charge upon the Association. Lodg- 
ings are provided for them before they are released and 
funds are forthcoming for board and room until they 
are placed in work. Parolees are given tools, clothing, 
tuition for special classes, and other necessities with the 
understanding that the Association is to be repaid after 
the boy has started to earn. This kind of carefully in- 
dividualized parole attention which follows the boy 
after his release from the institution parallels the treat- 
ment received in the institution from the housemaster. 

This gives you a rough idea of the Borstal institutional 
and parole system. You will find much more detailed 
information in the book, Criminal Youth and the 
Borstal System, published in 1941 by The Common- 
wealth Fund, and in a recent article by Benedict S. 
Alper published in the October-December, 1941 issue of 
Federal Probation. 


Now as to the results. The Prison Commission report 
for 1936 states that on February 1, 1936, in a total male 
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prison population of 8,464, there were only 688, or 8.1 
percent, ex-Borstal lads serving sentences of imprison- 
ient, penal servitude, or preventive detention. At that 
13,294 Borstal training. 
loday, there are over 15,000 men in England, most of 


ime, had graduated from 
hem married and in their own homes, who during the 
last 30 years have passed through a Borstal institution. 
America today is involved in a world-wide conflict that 
is shaking the very foundations of democracy and the 
\{merican way of life. I am confident in the faith that 
those foundations will stand the test. But if America 
is to be saved, it will largely be due to the courage, the 


fidelity, the devotion, and the patriotism of American 





WAR AND PEACE 






youth. To them we will owe an unending debt of 
gratitude. The problem of that unfortunate part of our 
young men who fall into antisocial tendencies presents 
an inspiring challenge. It can be solved. Instead of 70 
percent of youth offenders developing 
hardened criminals, 70 percent can be rehabilitated 
and made useful members of society. What a saving! 
In dollars and cents, yes. But what is more important, 
a saving of human values and a strengthening of the 
foundations of our society. The youth of today will be 
the men and women of tomorrow. To them alone, can 
we pass on our priceless heritages. Shall we do our full 
part to make more of them worthy successors? 


our into 


PATENT LAW IN WAR AND PEACE 


By NORMAN N. HOLLAND* 


Of the New York Bar 


N the hearings before the Committee on Patents of 

the United States Senate on S. 2303, which is a bill to 

extend the government’s power over inventions and 
patents, a number of bottle-necks in war production 
were attributed to restrictions purportedly created by 
the patent laws. For example, it was said of plastic glass 
that “The gate is closed by the patent owner to the util- 
ization of this material so essential to the construction of 
the airplanes that we need to win this war”’;? of a fastener 
used on airplanes that “This case is a perfect example 
of a patent on a gadget operating to block assembly 
lines”’;* and that “We need a positive all-out act which 
will enable this government and its war contractors to 
use without limit everything that science and tech- 
nology provide.”* The publicity resulting from the 
accusations demonstrated that there was a general 
misunderstanding by the public and by many lawyers 
of the present all-inclusive power of the government 
and of government contractors for unrestricted use of 
patents, not only for war production, but also for peace- 
time production. Hence, the following examination 
and review of the existing laws on the subject, their 
history and their construction by the Supreme Court 
should be timely and informative both to the public 
and to the bar: 


Historical Restriction 
Prior to the Act of 1910,‘ there was no law giving the 
government the right to use patents. However, under 
of a 
sovereign’s immunity from suit growing out of the 


the well-known ancient common-law doctrine 


*Mr. Holland prepared this article as a part of the work of 
the Committee on Corrective Publicity of the Section of Patent, 
Trade-Mark and Copyright Law. 

1. Printed record of Hearings before the Committee on Pat- 
ents, U. S. Senate, on S. 2303, page 6. 

2. Same, page 1152 
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theory that “the king can do no wrong,” one could not 
sue the United States without its consent; hence, owners 
of patents had little redress prior to the Act of 1910 for 
infringement of patents by the government, in spite 
of the fact that Article V of the Constitution provides 
that private property cannot be taken for public use 
without just compensation. In order for a patent owne1 
to recover from the government prior to 1910, it was 
necessary to bring his claim for patent infringement 
within the Act of March 3, 1887.° This act permits 
suits against the government in certain cases but specifi- 
cally excludes tort claims. Since patent infringement is 
a tort, a quasi-contractual relation had to be shown for 
an infringement claim to be sustained. The Supreme 
Court so states as follows:°® 
In other words, the situation prior to the passage of the 
act of 1910 was this: Where it was asserted than an officer 
of the government had infringed a patent right belonging 
to another,—in other words, had taken his property for 
the benefit of the government—the power to sue the 
United States for redress did not obtain unless, from the 
proof, it was established that a contract to pay could be 
implied,—that is to say, that no right of action existed 
against the United States for a mere act of wrongdoing 
by its officers. 


Liberation by Act of 1910 
In order to overcome this anomaly, Congress passed 
the Act of 1910 giving the government the right to use 
patents of any kind at any time and providing that the 
sole remedy of the patent owner was a suit in the Court 
of Claims for his just compensation therefor. In con 





Same, page 5. 
$5 U. S. C. Sec. 68. 
28 U. S. C. Sec. 250. 
6. William Crozier v. Fried. Krupp Aktiengeselischaft, 224 U. S. 
290, 56 L. Ed. 771. 
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struing the Act of 1910, the Supreme Court’ gave only 


government itself could use patents, contractors mak 
ing articles for the government did not have the same 
power. In other words, contractors supplying the gov 
ernment were not protected by the statute. In the 
midst of the production effort of World War I, the 
government desired that its contractors be free to use 
patents without fear of litigation and without fear of 
claims for damages. 


President Roosevelt Sponsored Amendment in 1918 

To accomplish this result, President Roosevelt, then 
Acting Secretary of the Navy, on April 20, 1918 wrote 
to Senator Tillman, Chairman of the Committee of 
Naval Affairs, requesting that the act be amended. The 
following is quoted from the letter:* 


My dear Senator Tillman: This department is confronted 
with a difficult situation as the result of a recent decision 
by the Supreme Court affecting the government's rights 
as to the manufacture and use of patented inventions, 
and it seems necessary that amendment be made of the 
Act of June 25, 1910, ... 

A prior decision of the Supreme Court, that in the case 
of Crozier v. Krupp had been interpreted as having the 
opposite meaning, and the department was able up to 
the time of the later decision on March 4, last, to proceed 
satisfactorily with the procuring of such patented articles 
as it needed, leaving the matter of compensation to pat- 
entees for adjustment by direct agreement, or if necessary, 
by resort to the Court of Claims under the above 
mentioned act of 1910. . in order that vital activities 
of this department may not be restricted unduly at this time 
and also with a view of enabling dissatisfied patentees to 
obtain just and adequate compensation in all cases con 
formably to the declared purpose of said act, I have the 
honor to request that the act be amended by the insertion 
of a proper provision therefor in the pending naval 
appropriation bill. . 

Sincerely yours, 
FRANKLIN D. ROOSEVELT 
Acting Secretary 


In response to this request for a change in the law, 
Congress on June 1, 1918 amended the Act of 1910 to 
extend its provisions to contractors working for the 
government. The statute as amended?® reads in part as 
follows, the italicized words being added by the 1918 
amendment: 


Whenever an invention described in and covered by a 
patent of the United States shall be used or manufactured 
by or for the United States without license of the owner 
thereof or lawful right to use or manufacture the same, 
such owner's remedy shall be by suit against the United 
States in the Court of Claims for the recovery of his 
reasonable and entire compensation for such use and 
manufacture. 


Supreme Court Ruled Amended Statute Gives 
Government Contractors Right to Use Patents 
In construing the amended statute, the Supreme 


7. William Cramp & Sons Ship & Engine Building Company v 
International Curtis Marine Turbine Company, 246 U. S. 28, 62 
L. Ed. 560. 

8. Complete letter is quoted in the decision of Wood v. At- 
lantic Gulf & Pacific Co., 296 F. 718, at page 720. 
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a limited scope to the statute and held that while the 








Court,’® speaking through Chief Justice Taft on January 
3, 1928, held as follows: 


The purpose of the amendment was to relieve the 
contractor entirely from liability of every kind for the 
infringement of patents in manufacturing anything for the 
government and to limit the owner of the patent and his 
assigns and all claiming through or under him to suit 
against the United States in the court of claims for the 
recovery of his reasonable and entire compensation for 
such use and manufacture. The word “entire” emphasizes 
the exclusive and comprehensive character of the remedy 
provided. . . rhe intention and purpose of Congress 
in the Act of 1918 was to stimulate contractors to furnish 
what was needed for the war, without fear of becoming 
liable themselves for infringements to inventors or the 
owners or assignees of patents. The letter of the Assistant 
Secretary of the Navy, upon which the Act of 1918 was 
passed, leaves no doubt that this was the occasion for it 
To accomplish this governmental purpose, Congress exe! 
cized the power to take away the right of the 
owner of the patent to recover from the contractor for 
infringements. 

Patents Cannot Impair War Production 

Clothed since 1918 with the power of the above 
statute, and since 1928 with the above favorable adjudi 
cation by the Supreme Court, the government may 
make or have any individual, firm or corporation make 
for it gasoline, synthetic rubber, airplanes of all designs 
trucks, shells, ammunition, production machinery and 
anything else needed by the government in war o1 
peace. Government contractors are immune from patent 
suits and free from patent claims in making patented 
articles or machinery for the government. The govern 
ment may only be sued in the Court of Claims and in 
that case, only for just compensation. In return for 
the permission to be sued, the government and its con 
tractors are armed at all times with power to utilize 
any and all inventions. The law conforms to the spirit 
of fairness promulgated in Article V of the Constitu 
tion, which prohibits the taking of property without 


, 


just compensation. 


The 1910 statute in its original and amended form 
has proved useful to the government in the past and 
should prove useful in the future, in the prevention of 
bottle-necks in the present war production. President 
Roosevelt is to be commended for his part in the 
passage of this useful law which prevents patents from 
hampering the war effort and at the same time, provides 
just compensation to patent Owners through the in- 
strumentality of an unbiased court in the American 


way. 


Expanded Powers of Property Seizure Act 
In addition to the above primary powers, recent wat 
legislation" under prescribed conditions gives the Presi- 
dent the power to requisition various kinds of property 
during the emergency period to end not later than 


9. Supra, note 4. 

10. Richmond Screw Anchor Co. v. United States, 275 U. § 
331, 72 L. Ed. 303. 

i. oe U.S. 6. Bee, Feu. 
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lune 30, 1943. 


r naval equipme nt 


[he property specified includes military 
supplies o1 munitions or com- 
onent parts thereof, and machinery, tools and ma- 


rials necessary for the manufacture, servicing or 
yperation of such equipment, supplies or munitions. 
This war time law enables the government to requisi- 
tion machines, supplies and equipment needed in the 


ar effort, whether pat nted or not. 


War Time Legislation Permits Seizure of 
Foreign Patents 
\lso, during war time and during any period of na- 
tional emergency declared by the President, the govern- 
ment has the power under the Trading with the Enemy 
Act of 1917'? to take over any and all property, in- 
cluding foreign country or national 
taken 
Thus no patent 


patents, of any 
The 


number of patents under this Act. 


thereof. government has already over a 
owned by any alien can impair the war effort. In fact, 
enemy-owned patents have been a decided asset in the 
var effort, in that they disclosed to manufacturers here 
many inventions concerning which there would have 
been no knowledge in this country without the 
privilege, granted to subjects of foreign countries of 
filing applications and obtaining patents in the United 
States. In addition, the filing of patent applications 
was frequently followed by commercialization of the 
inventions in this country which required the furnish- 
ing of full information to American manufacturers as 


to details and machinery for utilizing the inventions. 


Stimulus to Invention Vital Factor 

Under existing patent laws inventive genius has been 
stimulated to an unbelievable extent. It is literally im- 
possible to conceive of a modern civilization without 
the results of that genius, or of a national economy 
without the industries founded on the patents covering 
those inventions. The inventions, of course, come into 
the public domain on the expiration of the patent. The 
industries which were built upon them, and in most 
cases, which could not and would not have been built 
without them, continue on, giving large-scale employ- 
ment and fulfilling human wants. Legislation looking 
toward the socializing of patents by way of compulsory 
license or actual seizure must be carefully considered, 
not merely for its immediate effect upon the particular 
property affected by the legislation but also for its effect 
upon future invention and upon the future of industry. 
Inventors, like other citizens, have shown a willingness 
and sincere desire to cooperate to the fullest with the 
government and its contractors in war production. 
Many have gone far beyond the owners of other kinds 
of property and have, in effect, made a gift of patent 
property by granting free licenses to competitors for 


wal pul pose 5. 


Forward-Looking Legislation Favored 
The government has broad powers under the laws 


outlined above, which enable it and contractors work- 


12. 50 U. S. ¢ app 5 
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ing for it to use patent property for governmental pur- 
poses. The bar should welcome any forward-looking 
legislation which will augment these powers. However 
such enactments, if wisely and fairly conceived, should 
not tend to frustrate the inventor in his willingess to 
aid in the war effort or destroy his incentive for the 
creation of new and better things. America should not 
shackle inventors but should array inventive genius 
against the common enemy now as never before. 


The Mechanical Age 


HERE can be no greater nonsense than the idea that 

a mechanized age can get along without big business 
—its research, its technicians, its production managers. 
Not only our production during the war, but our way 
of life after the war depends on big business. 

When big business is freed by the inevitable pressures 
of the war, small business will have opportunities never 
dreamed of during the period of our depression. Think 
of the hundreds of thousands of small businessmen who 
owed their living to the rapid development and the 
full production of the automobile industry. And then 
envisage a future of small businesses when through the 
development of new techniques and the use of new 
competing metals the housing industry will be free to 
produce houses like Fords. Transportation will be 
cheaper, the consumer's dollar will be worth more—the 
farmer will get more goods for his money. 


And so I know of no more important task in winning 
the war on the industrial front than for the organized 
American Bar to use its united voice, to kill the eco- 
nomic pessimism about the soundness of competitive 
capitalism that is dividing us into separate groups today, 
each fighting for control. Ideas of social and managerial 
revolutions today are creating pressure groups who are 
demanding power over management, power over prices, 
power over production in order to give them a defensive 
position in the chaos they fear is coming as the result 
of over-production. The way to fight that sort of dis- 
unity is to convince our people that the institutions of 
competitive capitalism for which we are fighting are 
fundamentally sound, that they need not fear for the 
future, that they are fighting a war which will not only 
liberate America from attack but will 
people from future want and insecurity, by compelling 


liberate our 
us to abandon the restrictions on production that have 
created want in the midst of plenty during the days of 
our depression. 

That is peculiarly the function and the obligation of 
the American Bar. They are the guardians of our in- 
stitutions of American industrial freedom. And when 
they have raised our faith in the efficiency of those 
institutions, we can fight the battle of production at 
home with an undivided mind and purpose, and the 
enthusiasm of one who knows he is creating a better 
economic future for his children. 


Note: From an address by Thurman Arnold before the Illinois 
State Bar Association. 
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PROCEDURE FOR AMENDING THE FEDERAL 


CONSTITUTION 


By FRANK W. GRINNELL 


Of the Boston Bar 


RESIDEN'I ARMSTRONG has recently em- 

phasized the peculiar need, in these days, of public- 

spirited efforts by the American Bar Association to 
help in explaining to the people the nature and history 
of their own government in order to develop a more in- 
formed public opinion of what we have and what we 
are fighting for. 

The appearance of Professor Orfield’s important book 
on Amending the Federal Constitution, (as one of the 
“Michigan Legal Studies’) calls attention to one of the 
most fundamental needs of a better popular under- 
standing. While there has been much written about 
the constitution, and occasional articles in periodicals 
on the subject of amendments, Professor Orfield’s book 
is the first study devoted solely to the amending process 
and presenting, not only the history of Article V relating 
to amendments, but the differing theories and proposals, 
past and current, in regard to it. Professor Henry M. 
Bates, in his ‘““Foreword” says: 


During the last five years, questions regarding the 
validity of the methods actually adopted have come with 
greater frequency than at any prior time in our history. 
That frequent amendment of the Constitution has been 
avoided, whatever the reasons therefor, is probably a most 
fortunate circumstance for the country. To have amended 
the Constitution frequently during the first century of oun 
national existence might have resulted in the addition of 
some hastily conceived and unwise changes creating new 
problems and defects and tending to reduce our whole 
constitutional structure to the level of ordinary legislation 

Nevertheless, the pressure from recent changes in out 
national life and others which will inevitably develop 
would seem likely to increase the demand for constitutional 
amendments, particularly when the present world-wide and 
revolutionary war has wreaked its complete vengeance 
upon society. 

The author presents a statement of what has happened 
and of judicial and other official opinions relating to the 
Amending Clause. He has said comparatively little by way 
of argument for any particular theory relating to the vari 
ous steps in procedure. To have restricted his treatment 
of the subject in this manner, seems to the writer a wise 
decision. The important thing at the present time is to 
have an accurate, fair and wholly non-partisan presentation 
of the subject. Various steps in procedure can best be 
investigated and the existing ones perhaps improved upon 


by separate studies of each step, or groups of related steps 


One “step” which was adopted in Massachusetts in 
1920 appears to have escaped a full explanation. It is 


a step which does not require constitutional amend- 


ment. This article’ explains this “step” in the belief 
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that it deserves the close attention of every state legisla 
ture, of the public generally, and the immediate atten 
tion of members of the American Bar Association, the 
National Conference on Uniform State Laws, the Ame 
ican Law Institute, and every other organization devoted 
to the study of our legal system, as one of the most far 
reaching opportunities for “educational” effort in the 


public interest. 


The Massachusetts Practice of an “Advisory” Referendum 
on Federal Constitutional Amendments 
Various proposals for a popular referendum, with 
binding force, on such amendments are explained in 
Professor Orfield’s book. Such proposals would requir« 
a federal amendment, and he points out the arguments 
for and against them; but the Massachusetts practice of 
an “advisory” referendum for the information and 
assistance of a state legislature in considering the ques 
tion of ratification appears to have escaped attention 

The Constitution of the United States has been talked 
about by a great many people in eloquent oratorical 
language almost ever since it was adopted. In an article 
on Eloquence at the Bar and Elsewhere, in the American 
Law Review for February, 1882, appears the following 
passage: 

In the days when the chief reading was English litera 
ture, the Latin and Greek classics, the Bible, the Constitu 
tion, and pamphlets on political parties of the United 
States, it was not only comparatively easy for an orator to 
know what his audience would respond to, but it was suré 
that if they listened at all they would at least admire a 
familiarity with those few fields of learning which were 
not only admitted, but claimed on all sides, to be the 
Elysian fields of a happy intellectual life. Such reading 
also, was directly stimulating to the ready and graceful 
utterances of a few ideas in the midst of abounding 
sentiment. 


That particular style of discussion is hardly adapted 
to this distinctly and, one might almost say, excessively 
practical generation. In order to be understood, there- 
fore, when we talk about the Constitution and its rela 
tion to the government and the lives of the people all 
over the United States, we must try to talk about it in 
simple and direct language and avoid the use of ad- 


jectives and superlatives which cause so many of the 


1. The substance of this article appeared in 1927 in the Cor 
stitutional Review for July, 1927, and the Massachusetts Lau 
Quarterly for February, 1928, but received little attention. A 
nation-wide consideration of its contents seems even more im 
portant today than it was then. 
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generation to demand the “debunking” of 


oungel 


uch of our historical writing and political oratory. 


But this does not mean that the very practical theory 
i government, which the Constitution was intended to 
xpress, Should be ignored or disparaged merely because 
the men who thought out the plan for establishing the 
covernment as a going concern and the men in the 
tate conventions who adopted it and their successors 
who learned to make it go lived more than a hundred 
vears ago. President Lowell, in one of his books, has 
called attention to the fact that some people seem to 
ict on the assumption that nobody's ideas about gov- 
rnment are worth paying much attention to unless he 
did his thinking within the last thirty years. I happen 
to be one of those, however, who, while discounting the 


exaggerated oratory on the subject of oun Constitution, 


believe that some of the constructive thinkers of the 
Revolutionary era from 1761 to 1789 were, and are 
today, on the whole, among the soundest, most far- 


advanced thinkers about fundamentals 


to look to for guidance for the future. 


and 


seeing, 
whom we have 
This is not “standpat” conservatism by any manner of 
means. It is merely an attempt “to get down to brass 
tacks” and to avoid, not only, the exaggerated language 
of the nineteenth century, but to avoid also the equally 
exaggerated language of many of the current twentieth 


ied 


century philosophers o1 reformers. 


One result of what I have referred to as the “‘excessive- 
ly’ practical tendencies of the present generation is 
snap-judgments based on the apparent probability of 
quick effects and the assumption that all the good things 
in our present government will remain whether or not 
we stop to think how they got there. There is a striking 
passage by the late Professor William G. Sumner which 
illustrates all this: 

In a century and a half or two centuries there has grown 


up here all this vast and complicated industrial organiza- 
tion which we now see with its hundreds of occupations, 
its enormous plant and apparatus of all kinds, connected 
throughout by mutual relations of dependence, kept in 
order by punctuality and trustworthiness in the fulfillment 
of engagements, dependent upon assumptions that men 
will act in a certain way and want certain things, and, in 
spite of its intricacy and complication, working to supply 
our wants with such smoothness and harmony that most 
people are unaware of its existence. They live in it as 


they do in the atmosphere. 


In the same way, most of the American people live 
under the protection of their constitutional government 
as they do in the atmosphere, being largely unaware of 
its existence as far as any conscious understanding of its 
nature and history is concerned. 

An observant writer in the New York Times of June 
29, 1924, who had been traveling about the country for 
twenty-five or thirty years, emphasized this fact. He said: 


Constitution is a sacred relic in a 
It might as 


lo most people the 
glass case, not to be taken out or looked at. 


well be a goldfish 


He emphasized it with a cartoon showing Uncle Sam 
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with his hand on the Constitution saying to a surprised 
lawyer, “They don’t know what is in it,” and, since they 
do not know what is in it, many of them do not ap- 
preciate the difference between a constitutional amend- 
think that 
particularly true of amendments to the Constitution of 
the United States, partly from lack of teaching in the 
schools, partly from lack of general reading and that 


ment and an ordinary statute. I this is 


discussion of public affairs which used to furnish part 
of the variety of interest and entertainment of people 
before it was supplanted by the “movies” and other 
distractions; but, also, very largely because the procedure 
for submission and ratification of such amendments is 
entirely a legislative matter first by Congress and then 
Most 
legislative actions are very vague. They are apt to think 


by the state legislatures. men’s ideas about 
of them all as of the same character, as Professor Orfield 
points out. The more permanent character of a con- 
stitutional amendment, as distinguished from a statute, 
is an idea which does not “get across” to many people 
until, perhaps, it is too late. Our experience with the 
prohibition amendment shows that many people do 
that 


tie the hands of the nation or its various parts as to 


not realize a constitutional amendment may so 
prevent reasonable and natural experiments in govern- 
ment from time to time in the light of changing con- 
ditions and fuller knowledge of causes and effects. 

It is one of the great functions of an organization such 
as the American Bar Association to remind the Amer- 
ican people and their representatives in Congress and 
in the state legislatures that knowledge of, and educa- 
tion as to, the meaning of constitutional principles and 
the difference between a constitutional amendment and 
a statute was one of the fundamental ideas upon which 
our governments, both state and national, were founded. 

This fact was expressed in the early bills of rights. 
In the Virginia Bill of Rights of 1776, described in the 
preamble as “the basis and foundation of government,” 
the fifteenth paragraph reads that— 

No free government, or the blessing of liberty, can be 
preserved to any people but by frequent recurrence 
to fundamental principles. 

The same idea was expressed in the eighteenth article 
of the Massachusetts Bill of Rights of 1780 which says— 

A frequent recurrence to the fundamental principles of 
the Constitution . are absolutely necessary to preserve 
the advantages of liberty and to maintain a_ free 
government; 

and that the people 

have a right to require of their law-givers and magistrates 

an exact and constant observance of them in the formation 

and execution of the laws. 


thus reflecting the views of the farmers of Berkshire 
County in 1776 and 1778, when they demanded a con- 
stitution 
“Knowing the strong bias of human nature to tyranny 
. we have nothing else in view but to provide for posteri- 
ty against the wanton exercise of power, which cannot 
otherwise be done than by the formation of a fundamental 





589 












AMENDING THE FEDERAL 


constitution” so that no “laws” shall be “of any force, if 
incompatible with the fundamental principles.’ 

These ideas are neither theoretical nor out of date 
merely because they were written over a hundred years 
ago. They were expressed to impress upon the future 
voters and their representatives the necessity of under- 
standing what they were doing. But the number of 
voters as well as the number of representatives was 
relatively small then. Communication between different 
parts of the country was difficult. Because of lack of 
other distractions, public affairs, in acts of legislatures 
and of Congresses, formed part not only of the interest 
but of the entertainment of the people. Then, if such 
a thing as a proposed amendment to the Constitution 
of the United States was seriously considered, it would 
advertise itself to public attention for special discussion. 
That is not the case today in the welter of proposals of 
every kind to regulate everybody and everything. All 
this results in loosening the sense of responsibility of 
representatives who know that many people are too 
busy to think about their government. We are all 
aware that under these circumstances one of the 
practical principles in government today in this country 
‘let George 


is the principle of “passing the buck” or 
do it.” 

It is commonly rumored that the prohibition amend- 
ment was submitted by Congress with the expectation 
and hope on the part of many congressmen who voted 
for it that the state legislatures would not ratify it and 
that the responsibility would thus be thrown on the 
state legislatures.?- When it came before the state legisla- 
tures, many felt that because of peculiar conditions exist- 
ing at the time in politics some of the state legislatures 
including Massachusetts practically threw the respon- 
sibility on the shoulders of other states and voted to 
ratify without thorough consideration and before the 
people of the state had an opportunity to consider it 
sufficiently. 

To meet this condition of affairs, Senator Wadsworth 
and others proposed an amendment (known as the 
Wadsworth-Garrett Amendment) to the Constitution of 
the United States that members of at least one house 
in each of the state legislatures shall be elected after 
an amendment is proposed and that any state may re- 


quire the confirmation by popular vote of ratification 


by a legislature. This proposed amendment has been 
discussed by Professor Orfield and it is not my present 
purpose to discuss it, but simply to point out that there 
are other possible courses of action open to the people of 
the states to secure the deliberate and widespread con- 
sideration of proposed amendments. I wish to explain 
how one state has already acted in a most effective man- 
ner under the Constitution as it stands without raising 
any legal questions of procedure for lawyers to disagree 
about. 


2. See A. B. A. JourRNAL, March 1936, p. 168. These views were 
expressed 23 years before Marbury v. Madison which has been 
glorified out of all proportion to its historical significance. The 
ideas were widely understood and as old as the Puritan Colony. 


See McLaughlin Foundations of American Constitutionalism 
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It has been the traditional practice in Massachusetts to 
deliberate pretty thoroughly before taking a serious con- 
stitutional step. The Massachusetts Constitution of 1780, 
the substance of which is still in force today, was the first 
state constitution to be submitted to the voting popula 
tion of that day in the town meetings after its provisions 
were framed by the Constitutional Convention. 

In 1820, when the provision for amendments to th 
state constitution was adopted, it was specified that an 
amendment must be considered and approved by two 
successive legislatures, not two sessions of the sam 
legislature, but two separate legislatures with a stat 
election coming in between, before the amendment was 
submitted for ratification to the voters at the polls 
This requirement still exists. 

The members of the legislature in 1920 woke up to 
the fact that amendments to the Federal Constitution 
were not receiving the same deliberate and careful dis 
cussion that was given to amendments to the state con 
stitution because there was nothing to require the legisla 
ture to stop and think. Accordingly, by Chapter 560 
of the Act of 1920, the Massachusetts legislature made 
a public declaration of the policy of self-restraint, that 
great underlying principle of all American constitu 
tional government. The act recited that— 

It is hereby declared to be the policy of the Common 
wealth that the General Court, when called upon to act 
upon a proposed amendment to the Federal Constitution 
should defer action until the opinion of the voters of the 


Commonwealth has been taken, as herein provided, rela 
tive to the wisdom and expediency of ratifying the same 


After this preamble, it was provided that, if a proposed 
amendment to the Federal Constitution is not ratified 
at the session at which it is submitted, the question shall 
be placed upon the ballot at the next state election as 
follows: 

Is it desirable that the proposed amendment to the Con 

stitution of the United States (describing the same) be 

ratified by the General Court? 
In other words, here was a simple, natural declaration 
of policy based upon the spirit of fairness to constituents. 
The test whether a particular method of proceeding was 
“fair to constituents” is the test that Charles Jackson, 
a distinguished justice of the Supreme Judicial Court 
and a grandfather of the late Justice Oliver Wendell 
Holmes, has sent down, through the history of Massa- 
chusetts, from a speech in the Constitutional Convention 
of 1820.4 

This declaration of policy in the Act of 1920 is not, 
of course, binding upon any future legislature. This 
fact is recognized in the language of the act itself which 
assumes that the legislature may, if it sees fit, disregard 
the test of fairness to constituents, rush in, and ratify 
at the same session at which an amendment is submitted 
without giving an opportunity for the advisory vote 


and Baldwin The New England Clergy and the American Revo- 
lution—two books much neglected by judges, lawyers and legal 
authors. 

3. See Orfield, p. 193. 

4. Debates of the Convention of 1820, p. 223. 
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[his was the way the law stood 
(or “Child Control’) 
by Congress late in the 


rovided for in the act 
1924 when the “Child Labor’ 
submitted 


\mendment was 


spring and near the end of the legislative session in 


Massachusetts. There was an attempt on the part of 
some enthusiasts to rush the legislature into a ratifica- 
tion of this amendment during the last few days of the 

gislative session in June, 1924. But the sounder judg- 
ment prevailed and the legislature followed its own 
declaration of policy of 1920, by providing, by Chapter 
509 of the Acts of 1924, for the taking of an advisory 
vote at the next state election, as stated in the act, “For 
the purpose of ascertaining the opinion of the people of 
the Commonwealth as to the desirability of ratifying the 
proposed amendment to the Constitution of the United 
States.” The amendment was quoted in full upon the 
ballot and each voter was given an opportunity to answer 
the question, “Is it desirable that the General Court 
ratify the following proposed amendment?” 

The subject was more thoroughly debated in the 
public press than is usually the case with such questions, 
Che result was 241,461 votes for the amendment and 
697,563 votes against it. So decisive a popular vote, 
while it had no legal binding effect whatever, not only 
settled the question in Massachusetts, but has had, of 
course, a wide influence throughout the country when 
the matter has come up for action in other states. 

\ state-wide expression of opinion on other subjects 


has been taken a number of times. What I wish to 


Ss 


suggest is th 1e most important ideas of governme 
t is that tl t portant id f government 


which survive are those principles of self-restraint on the 
part of American majorities, the nature of which is 
enerally appreciated as fair when they are understood. 

[ submit that there should be a voluntary declaration 
of policy on the part of each state legislature, regardless 
United 
States, that it would not commit the state and its people 


f its power under the Constitution of the 
and the people of other states (for we must remember 
it is not merely a question of committing that particular 
legislature) until it had taken an advisory vote. It is 
a very simple thing to do. The vote can be taken at the 
next state election or it can be taken at a special elec- 
tion, if necessary, specifically provided for by statute, 
but I believe that the people of the several states would 
recognize the fairness of such a prac tice of self-restraint 
m behalf of their representatives and that the develop- 
nent of this sense of fair dealing and deliberate dis- 
cussion in the minds of the people might be better 
understood, and cons« quently more important, than the 
adoption of the Wadworth-Garrett or any other amend- 
ment attempting to regulate the procedure by law. 

I have spoken of the simple procedure adopted by 
Massachusetts to secure an expression of public senti- 
ment in regard to proposed constitutional amendments. 
| have stated the resulting figures of the advisory vote 
on the Child 
phasize the way. in which this Massachusetts experiment 


in 1924 put into actual practice the idea, expressed in 


Labor Amendment, but I want to em- 
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the eighteenth article of the Massachusetts Bill of 
Rights of 1780 and the fifteenth paragraph of the 
Virginia Bill of Rights of 1776, which I have already 
quoted, about the importance of “a frequent recurrence 
to the fundamental principles of the Constitution.” 

The debate on the subject in the newspapers and 
elsewhere for a month or two before election was one 
of the fullest and, for that reason, healthiest, debates 
on any measure submitted to popular vote in the history 
of the Commonwealth. While it became in spots quite 
heated and personal, the wide-spread attention which 
was called to the subject brought out from individuals 
in different parts of the Commonwealth suggestions 
which are worth consideration by the representatives 
and people in other states. As an illustration—what 
seemed to me the most interesting letter in the whole 
debate was written to the newspapers by Mr. Joseph 
Lee,® of Boston, under the title, “Child Labor and Local 
Responsibility,” reprinted in Massachusetts Law Quar- 
terly for February, 1925, p. 79. 

I hope that the people of other states and their repre- 
sentatives will join with those of Massachusetts in set- 
ting an example for all the states of “fairness to con- 
stituents” by starting in practice a sound procedure to 
before ratifying constitutional 
amendments—a procedure which requires no constitu- 


be followed future 
tional changes and raises no legal questions whatever, 
a purely advisory procedure but one which, if adopted, 
will result in a broader knowledge and a better under- 
standing of the Constitution of the United States and 
its history and meaning for all concerned and one 
which, because it involves no change in the present 
language of the Constitution, raises no question as to 
the possible meaning and effect of any new language 
which may be suggested for lawyers to disagree about. 
Legislators could then consider the question of ratifica- 
tion more responsibly and in the light of the advisory 
vote and the public debate which it causes. 

The early settlers of New England, as John Winthrop 
tells us, developed certain practices as part of a com- 
mon law of New England. The American people can 
develop, if they wish, without changing a line of the 
Constitution, a fair practice in regard to amendments 
which will insure a better understanding of our whole 
system of government. While Massachusetts has tried 
the experiment, other states can take the lead in the 
future in putting that experiment into practice in such 
a way as to encourage its study in every state of the 
Union. 

I believe this subject offers an exceptional opportunity 
for public service of the American Bar Association as 
part of the long range “‘war and peace” effort toward a 
better understanding of our “American way of life” and 
the way to protect it in future. 





5. Mr. Lee was nationally known for his practical and helpful 
interest in children and as a leader in the movement for public 
playgrounds in large cities. 
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SOME OF 


AMES McGREGOR 
STEWART, President 
of the Canadian Bar As 

sociation, has cancelled the 
annual meeting of the Cana- 
dian Bar Association at the 
suggestion of the Controllei 
of ‘Transport for Canada. 
Mr. Stewart, in commenting 
on this decision, said: “I am 
sufficiently familiar with the 
transportation problems of 
Canada to know that his sug 
gestion was sound and in the 
public interest.” In lieu 
thereof, the Council of the 
Canadian Bar Association, 
numbering almost two hun- 
dred members, will meet at 
Windsor on August 24 to 26. 
The Council is scheduled to 
meet with the American Bar 
Wilson 
Detroit at the 


Association at the 
Theatre in 
second session of the Assem- 
bly to hear addresses by Sit 
Walter Monckton, 
Director-General, Ministry of 
Colonel 


James Layton 


Deputy 


Information, and 
Honorable 
Ralston, Minister of National Defence of Canada. 


Members of the American Bar Association attending 


5 
the annual meeting in Detroit, August 24-27, are hon- 
ored by having with them distinguished guests from 
Australia, England, Colombia and Panama, as well as 
from Canada. Among Association members welcoming 
these guests and sharing programs with them are two 
who have attained particularly high positions in the law 
Reed, 
Associate Justice of the Supreme Court of the United 


Biddle, The 


of our own country, The Honorable Stanley 


States, and Honorable Francis Attorney 
General of the United States. 

Sir Owen Dixon, Australian Minister to the United 
States, will deliver an address at the annual dinner, on 
Wednesday evening, August 26. Sir Owen, Justice of 
the High Court of Australia from 1929 to 1942, was 
born April 28, 1886. He was educated at 


University of 


Hawthorn 
Mel- 
bourne, receiving the degree of B.A. in 1906; LL.B. 
in 1908; and M.A. in 1909. He was called to the Bar 
in Victoria in 1910; made King’s Counsel in 1922; and 


College, Melbourne, and at the 
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SIR OWEN DIXON 
The Australian Minister to the United States 


OUR DISTINGUISHED VISITORS 


Acting Judge of the Suprem« 
Court of the State of Vi 
toria in 1926. 

President James McGrego 
Stewart, of the Canadian Bar 
Association, and Mr. Justi 
Reed, of the Supreme Court 
of the United States, com 
plete this distinguished list 
of speakers for the dinne) 
program, at which President 
(Armstrong will preside. 

Sir Walter Turner Monck 
ton has come from England 
to address the joint session 
of the American Bar Associa 
tion and the Council of the 
Monday 


In addi 


Canadian Bar on 
evening, August 24 
tion to his duties as Deputy 
Director-General, Ministry of 
Walter has 
been an additional Deputy 


Information, Sin 


Under-Secretary of State for 
Affairs 1940 
Sir Walter was born January 


Foreign since 
17, 1891 and was educated at 
Harrow; Balliol College, Ox 
ford. He was called to the 
Bar, Inner Temple, in 1919. 
1881 in 


Academy 


Colonel Ralston was born September 27, 
Nova 
and Dalhousie 
Nova Scotia Bai 
1914, and in 
dian Infantry 
Major. He 
April, 1918; was gazetted Lieutenant Colonel in August, 


Scotia and was educated at Ambherst 
School. He was called to the 
in 1903, created King’s Counsel in 


Law 


1916 went overseas with the 85th Cana 
Battalion (N. S. 
command of the 


Highlanders) as a 
assumed Jattalion in 
1918; and before the end of the war won the following 
decorations: D. S. O. (June, 1917); Bar to D. S. O 
(August, 1918); C. M. G. 


mentioned twice in despatches. He was gazetted Colonel 


(November, 1918) and was 


in 1924. Colonel Ralston accepted portfolio of National 
Minister W. L. Mackenzie King’s 
cabinet in 1926; was elected to the House of Commons 
Nova 


Scotia, by acclamation later that year. He was appointed 


Defence in Prime 


for the constituency of Shelburne-Yarmouth, 


Canadian delegate to the London Naval Conference in 
1930. 


The Ministe1 ol 
Canada, Honorable Louis Stephen St. Laurent, K. C., 


Justice and Attorney General ol 
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| address the first session of the Assembly on Monday. 


\ugust 24, and following this President Armstrong de- 


] 


ers the annual ad 


ss of the preside nt. 


The third session of the Assembly on Wednesday 
ning will be addressed by Dr. Ricardo J]. Alfaro of 
Panamanian Bar, former President of the Republic 
Panama and for r Panamanian Minister to the 
United States 
Dr. Ernesto Franco Holguin of Bogota, Columbia, 
ill speak at the luncheon given by the Section of Inter- 


ational and Comparative Law. This luncheon will also 
addressed by Di Alfaro. 


OUR UNDEFENDED LINE* 
The long record of fortitude, or heroism, and military 
dor and capacity in the Great War has no more 
nspiring chapter than that written by the sons of Canada 
ho with eager swiftness rushed to the support of the 
otherland in the struggle to maintain the very essen- 


tials of liberty, and to the final success of that struggle 


55 
Dominion pledged all her resources of material 
nd spiritual power. It was the privilege of our own 


ople in that war, convinced of the vital character of 





issue, to take our place at your side, and the friend- 


hip which had grown out of the unlikely soil, sown 

with the seeds of irly differences, came to glorious 
ruition in the common sacrifices on the fields of France. 

It is pleasant to recall that it was Alexander Hamilton, 

F he apostle both of national strength and of interna- 
, tional peace, who first suggested, in his recommendation 
o President Washington in 1794, the limitation of arma- 

ent on the Great Lakes and our undefended line of 

500 miles is at once a memorial and a prophecy—a 

s emorial of the past triumphs of reasonableness and 
{ i prophecy that all future problems will be solved with- 


yut breach of amity 
Ihe reason for this happy condition points to the 


solution the world needs. We have formed the habit of 


peace; we think in terms of peace. Differences arise, 
but our confidence in each other's sense of justice and 
eaceful intent remains unshaken and dominates our 
surposes and plans. The only pathway of peace is that 
n which our peoples are walking together. In the 
epths of our grief at the loss of the great leader, whose 
very thought, whose constant endeavor, were directed 
to the establishment of peace, it is a precious memory 
that almost his last words were spoken on the soil of 


your country testifving to our abidi friendship, our 


1g 
mutual interests, our common aims. Let these words 
of the late President ever remain as the ¢ xpression and 


issurance of abiding peace: 


Our protectior s in our fraternity, our armour is our 
faith: the tie that binds more firmly year by year is ever- 
increasing acquaintance and comradeship through inter- 
change of citizens; and the compact is not of perishable 
parchment, but of fair and honourable dealing which, God 
grant, shall continue for all time 
*From an address delivered before the Canadian Bar Association 
its Eighth Annual Meeting in Montreal, September 4, 1923, by 

he Honorable Charl E. Hughes, then Secretary of State of the 


United States 
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WHAT CHANGES IN FEDERAL LEGISLATION AND 
ADMINISTRATION ARE DESIRABLE IN THE FIELD 
OF LABOR RELATIONS LAW" 


By ARTHUR S. POTWIN 


Of the Hartford, Connecticut Bar 


S the United States enters the second World War 
against Germany, two other traditional rivals, 
labor and management, undergo a temporary 

pause in their conflict. But they have not uncrossed their 
swords—or their purposes. 

For a long time management was the oppressor and 
labor the oppressed; but for the most part management 
has now become the loser. The ascendency of labor 
has been a gradual process, increasing rapidly during 
the last few years with the help of Congress, the Courts, 
and the Administration. It was just before America’s 
entrance into the first World War that labor won its first 
important victory when Congress officially recognized 
its responsibility to labor by enacting the Clayton Act 
of 1914. That law clarified the existing principle that 
labor organizations were not per se combinations in 
restraint of trade under the anti-trust act, a principle 


just extended further by the Supreme Court's decision 


that restraint of trade would exist only if the labor 
activity affected competition and prices in the market.’ 

Next, Congress undertook to assist labor through 
regulation of hours and working conditions. It quite 
naturally began with the railroads, establishing the 
basic eight hour day under the Adamson Act of 1916, 
and finally through successive stages of the Transporta- 
tion Act of 1920, the Railway Labor Act of 1926, and 
its Amendments of 1934, established a rather efficient 
labor administration in that industry. Encouraged by 
this success, Congress turned to the regulation of othe 
industries whose business crossed state lines, and here 
trouble was encountered. The National Industrial 
Recovery Act of 1933? was promptly declared un- 
constitutional as a regulatory measure because the NRA 
Codes had the effect of laws and were thus an improper 
Nevertheless, 


delegation of legislative authority.* 


the Fair Labor Standards Act of 1938* is now work- 


* Another of the 1942 Ross Essays 

1. Apex Hosiery Co. v. Leader (1940) 310 U. S. 469. 

2. 15 U. S. Code, 707a. 

3. A. L. A. Schechter Poultry Corp. v. U. § 
495, 537. 

4. 52 Stat. 1060: U. S. Code, Title 29, Sections 201-219. 

5. 49 Stat. 449: 29 U. S. Code Secs. 151-166. 

6. 47 Stat. 70: 29 U. S. Code, 102. “An Act to Amend the 
Judicial Code and to Define and Limit the Jurisdiction of Courts 
Sitting in Equity, and for Other Purposes.” This is sometimes 
referred to as the “Anti-Injunction Act,” but will herein be called 
the Norris-LaGuardia Act. 


(1935) 295 U.S 
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ing Out very well in establishing minimum wages and 
hours for industries engaged in interstate commerce. 

Finally, Congress undertook the regulation of col 
lective bargaining itself, and labor’s crowning achieve 
ment was the National Labor Relations Act of 1935, 
known so well as the Wagner Act. Again Congress had 
clarified an existing principle, this time the principk 
that labor had a right to organize and to demand a 
place at the conference table with management, th 
representative of capital. Furthermore the Act provided 
means to stop certain employer acts considered to be 
“unfair labor practices” without recognizing any possi 
ble unfair practices of employees or their represen 
tatives. Labor's position on this score had already been 
made strong by the enactment of the Norris-LaGuardia 
Act® in 1932, which made it almost impossible for 
an employer to obtain injunctive relief in a federal 


court against the acts of labor. 


Throughout this brief legislative history the United 
States Supreme Court did its part for labor by rather 
consistently upholding this government regulation. The 
regulation of railroads under the Adamson Act had been 
upheld by the Supreme Court on the theory that the 


commerce clause of the Federal Constitution gave 
Congress the right to regulate labor activities affecting 
interstate commerce,’ but later cases indicated that 


the right to regulate is a restricted one. The activity to 
be regulated must be in the current of interstate com- 


merce® and if the current has not begun® or has 


ceased,’® Congress could not regulate. Thus, manu- 


facturing and production activities have been described 
as intrastate and not subject to the commerce clause.” 


Fortunately, however, these limitations on the powe! 
to regulate have not been too strictly applied to the 
settlement of labor disputes. The existence of disputes" 


7. Wilson v. New (1917) 243 U. S. 332, 348. 

8. Swift & Co. v. U. S. (1905) 196 U. S. 375, 399. Stafford 1 
Wallace (1922) 258 U.S. 495. 

9. Carter v. Carter Coal Co. (1936) 298 U. S. 238, 303 

10. A. L. A. Schechter Poultry Corp. v. U. S. (1935) 295 U.S 
495, 543. 

ll. Kidd v. Pearson (1888) 128 U.S. 1, 20. United Mine Work 
ers of America v. Coronado Coal Co. (1922, First Coronado Case) 
259 U. S. 344, 410. Carter v. Carter Coal Co., supra. 

12. Santa Cruz Fruit Packing Co. v. National Labor Relations 
Board (1938) 303 U. S. 453, 58 S. Ct. 656. The Supreme Court 
here said that the degree of interstate commerce was not con 
trolling 
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ind their recurring and burdensome nature’ has caused 
the Supreme Court to sanction governmental control. 
The Wagner Act received a wide sanction on these 
grounds, the Supreme Court saying: 

\lthough activities may be intrastate in character when 
separately considered, if they have such a close and sub- 
stantial relation to interstate commerce that their control 
is essential or appropriate to protect that commerce from 


burdens and obstruction, Congress cannot be denied the 


power to exercise that control.'4 

Thus has labor reached the zenith of its power. Has 
this attainment brought about happy results? Obviously 
not! The Wagner Act, little understood in its purpose, 
is manifestly unpopular with management; and even 
with labor for whom it serves..5 Laws which meet 
with general unpopularity are ineffective and_ short- 
lived unless amended or supplemented to do the work 
expected of them. Labor’s weapon, the strike, with its 
usually attendant picket line, is in almost continuous 
use to increase its already powerful position. In the 
years 1937 to 1940 inclusive there were 12,633 major 
strikes, which caused a loss of 61,937,872 man days of 
work.!* 

No objection is made to well-considered strikes used 
as a last resort to obtain reasonable wages, hours, and 
working conditions. Objection is made to the many 
premature strikes used merely as a show of force before 
the employer is given a chance to bargain. Objection 
is made to the many strikes employed to obtain the 
requirement of union membership as a condition of 
employment. Objection is made to the strikes and 
picketing brought about by the unions in fighting with 
each other for the right to represent a group of em- 
ployees. 

For the purposes of this study it is not necessary to 
set Out Statistics to prove the extent of such strikes.?" 
[hey are so commonly deplored that “judicial 
notice” can be taken of their existence; and their very 
existence calls for remedies in legislation and in ad- 
ministration because of their great injustice not only to 
the employer but to the employees as well. This study 
does attempt to point the way to a more equitable 
balance between management and labor; but it attempts 
at the same time and in the same way to change the 
situation so that “labor” will mean the working man, 
and not the labor union. It is obvious that the three 


strike situations here referred to all result from the over- 


13 3oard of Trade of the City of Chicago v. Olsen (1923) 262 
U. S. 1, 36. Stafford v. Wallace, supra. 

14. National Labor Relations Board v. Jones & Laughlin Steel 
Corp. (1937) 301 U. S. 1, 37. See Consolidated Edison Co. v. Nat. 
Lab. Rel. Board, 305 U. S. 197 (1988). Also see other “Labor 
Board Cases”: N. L. R. B Fruehauf Trailer Co., 301 U. S. 49; 
NV. L. R. B. v. Fried Harry Marks Clothing Co., 301 U. S. 58; 
4ssociated Press v. N. L. R. B., 301 U. S. 103; and Washington, 
Virginia & Maryland Coach Co. v. N. L. R. B. 301 U. S. 142. 

15. Report, Executive Council, American Federation of Labor, 
Fifty-eighth Annual Convention, Houston, Texas, 1938. Report, 
Philip Murray, Congress of Industrial Organization, October, 1939. 

16. Report, Industrial Relations Division, Bureau of Labor 
Statistics, United States Department of Labor. 

17. But see page 13, post. 


SEPTEMBER, 1942 VoL. 28 





ROSS ESSAY 





zealousness of union organization. Such strikes have 
made unions big, rich, and monopolistic; but they 
often have taken away the working man’s basic right 
to work. And in their enthusiasm the unions over- 
looked one very major point: Public opinion will 
permit no one class or kind of organization to hold 
more power than it deserves, and when properly aroused 
will seek a remedy. 

The constitutional difficulty of placing an outright 
ban on such strikes and picketing is fully appreciated. 
Chief Justice Taft referred to the right to strike as 
follows: 

The strike became a lawful instrument in a _ lawful 
economic struggle of competition between employer and 
employees as to the share or division between them of the 
joint products of labor and capital.'* 

But the right is to be exercised toward a lawful 
purpose, and is thus not absolute under all circum- 
stances. These words of Mr. Justice Brandeis should 
be noted here: 

. a strike may be illegal because of its purpose, how- 
ever orderly the manner in which it is conducted. 
Neither the common law, nor the Fourteenth Amendment, 
confers the absolute right to strike.’® 
Greater constitutional safeguards have been placed 

around picketing, until the right to picket has become 
almost inseparable from the right of freedom of speech.?° 
A very recent limitation on the right to peaceful 
picketing was the Supreme Court’s refusal to uphold it 
when “enmeshed with contemporaneously violent con- 
duct”; and it seems well established that picketing 
will not be permitted if used for an unlawful 
purpose.*? 

(So with these decisions in mind this paper proposes 
a different remedy for each of the three strike situa- 
tions to which objection has been made. First, for 
the premature strikes there is proposed an Act to defer 
all strikes during a period of enforced government 
conciliation; Sreconp, for the strikes 
force union membership as a condition of employment 


undertaken to 


there is proposed a penalty to be imposed through an 
amendment of the Wagner Act so that a union demand- 
ing mandatory membership as a condition of employ- 
ment with a certain emp!syer thereby would forfeit all 
recourse to the Wagner Act in dealing with that employ- 
er—an offset to absolute power; and Tuirp, the strikes 
and picketing involving disputes for jurisdiction and 


18. American Steel Foundries v. Tri-City Central Trades Council 
(1921) 257 U. S. 184, 209. 
19. Dorchy v. Kansas (1926) 272 U. S. 306, 311. 


20. Thornhill v. Alabama (1940) 310 U. S. 88, 102. Carlson v. 
California (1940) 310 U. S. 106, 113. And see American Federa- 
tion of Labor v. Swing (1941) 312 U. S. 321, holding unconstitu- 
tional an injunction against picketing by an otuside union which 
was a stranger to the employer and his employees. 

21. Milk Wagon Drivers Union of Chicago v. Meadowmoor 
Dairies, Inc. (1941) 312 U. S. 275. 

22. Senn v. Tile Layers Protective Union et al (1937) 301 U. S. 
468. The court upheld the picketing because “There was no 
effort to induce Senn to do an unlawful thing.” (p. 480) 
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representation will be made unnecessary by a further 


Wagnet 
junction as a result of an accompanying amendment to 


the Norris-LaGuardia Act. 


amendment to the Act, and also subject to in- 


1. An Act to Defer Strikes during a Period of 
Enforced Negotiations 
Although often expected of it, the Wagner Act cannot 


be the panacea for labor troubles. The problem of 


continued negotiations on other than “unfai 


Issues 


labor practices” has never been the province of the 


Wagne Act. Moreover, if the several proposals of this 
unions will in cases be 


I abo 


Legislation is needed to keep, as well as to bring, labon 


paper become law, the many 


disqualified from seeking the Board's help. 


and management together at the conference table 


without the usual display of force on the part of either. 
Roosevelt, himself, has recognized the in- 


Act.’ 


tinued negotiations by governmental enforcement was 


President 
tended limitation in scope of the Wagne1 Con- 
the subject of a joint proposal by William Green, Prest 
dent of the A. F. of L., 
of the C. I. O.24 The 


operates on the principle 


and Philip Murray, President 
National War Board?® 
that enforced negotia- 


Labor 


tions are proper although its control is necessarily 


unusually stern because of the defense work. In normal 


times labor must have its right to strike, but for its 
own good this right should be deferred for reasonable 
lengths of time. 

ideas for this study 


months ago, when 


Five 9 were 
being formulated, it seemed rather hopeless that the 
enactment of a law to defer strikes and enforce negotia- 
tions would be possible; but all doubts vanished when 
the House passed the Smith Bill on December 3, 1941.* 
A stringent law for the national emergency was 
then needed in a hurry and the Smith Bill answered the 
need very well. It is with full appreciation of the prob- 
lems and pressure present when that measure was drafted 
that the following outline of a substitute measure is 
now submitted. 

It is recommended that Congress pass “An Act to 
Defer Strikes during a Period of Enforced Negotiations,” 
“Negotiations Act.” So 


this 


which may be referred to as the 


as not to appeal arbitrary Oo! imperious paper 


suggests only the contents and not the actual text of its 


proposal, except for the opening section which has 


been worded to indicate immediately the nature of 
the Act. 

23. In a statement issued on approving the Wagner Act (July 
5, 1937 President Roosevelt said part: “It should be clearly 
understood that it (the Labor Board) will not act as mediator or 
conciliator in labor disputes. The function of mediation remains 
under this Act the duty of the Secretary of Labor and of the Con 
ciliation Service of the Department of Labor.” 

24. New York Times, December 29, 1941 There were four 
negotiation steps recommended l negotiations under supe 
vision by representatives of the Conciliation Service 2) certifica 
tion to a War Labor Board for mediation by one of its panels 
(3) an attempt to secure voluntary arbitration, and 4) asa 
last resort entire War Labor Board would make public findings 


and recommendations 
95. Established by 
January 12, 1942; 


Order President 


Commissioners 


Executive ssued bv the 


compose d 


of twelve sper 


— 
Yf 
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Section One might read as follows: It shall be us 
lawful for an employer to conduct a lockout or for any 
employee or employee representative to conduct 
strike of any kind, or a boycott, until after the expira 
tion of thirty days from the date on which writt 
notice of intention to take such action is given to th 
( On 


until after 


Secretary of Labor, or, if the Federal Labor 
mission assumes jurisdiction of the dispute 
the Commission has made public its findings of fa 
as provided herein; provided, however, that the pro 
visions of this Act shall not prevent any lockout, strike 
or boycott after the expiration of ninety days fron 
notice unless (1) th 


the date of the above written 


dispute be submitted to arbitration as herein provided 


or (2) a majority of the whole number of employees in 
volved in the dispute?’ indicate as herein provides 
their desire not to strike. 


A criticism has been made of the Smith Bill that th 
actual extent of the deferred period would not be clea 
that ce 
Mediation 
Board must be obtained through a “status quo” orde1 
strike 


would be unlawful during the whole ninety day period 


in some cases,2* but the real criticism is 


ferment while the dispute is before the 
On the other hand, under the above section the 


unless the newly established Commission closed _ the 
case on its part prior to the end of its allotted time. It 
might, of course, be unlawful after ninety days if sub 
mitted to arbitration or if the employees had voted not 
to strike. 

States 


dispute, and 


Section two could provide that the United 


Conciliation Service first take over the 
should give the Conciliation department real power 
and authority to conduct their work. The enforcement 
and penalty provisions of the Act would be invoked if 
either party to the dispute failed to meet with the 
other regularly, or to comply with a summons or sub 
poena. Conciliation has usually been recognized as 
the first step of negotiation®® but its effectiveness has 
been thwarted by the knowledge of the disputants that 
if they were not satisfied, the next step of mediation 
would be tried. In the past neither party could show 
his hand because there was still progressive bidding 
ahead. “Conciliation” properly used includes “media- 
tion”’ so there is no mediation step sugge sted 


for the Act. 


anyway 


Section three could provide that if the dispute re- 


mains unsettled at the end of thirty days the Concilia- 


representing equally employers, employees, and the public 
26. H. R. 6149 (1941) by Hon. Howard W 
Congress from Virginia 


Smith, member of 


27. Strike votes shall only be called on the closed 
and the “employees involved in the dispute’ would be dete rmined 


by the Federal Labor Commission 


shop issue 


28. Article “Repressive Labor Legislation” by Emil Schlesinge 
of the New York Bar. (AMERICAN BAR ASSOCIATION JOURNAL Vol. 28 
p. 7, January, 1942 

29. Railway Labor Act, 48 Stat. 1185-1197; 45 l S. Code Secs 
151-188, as amended. National War Labor Board, supra note 25 
Smith Anti-Strike Bill, supra note 26. Green-Murray 
supra note 24 


30. Funk & Wagnalls New Standard Dictiona 


proposal 
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ion Service shall encourage the disputants to arbitrate. 


\rbitration would be voluntary but the Act should re- 
quire acceptance of the arbitrators’ award once the 
irgument is submitted to them. The parties could 
select from arbitration panels of three set up by the 
Department of Labor. It is not expected that arbitration 
will be much more popular than it has in the past, 
but where availed of delay and expense would be 
voided. A person whose position is weak will not 
submit his case to arbitration unless he has reason to 
believe beforehand that the outcome will be in his 
favor. Since this is true, arbitration should never have 
been proposed as a final remedy, and instead should 


follow conciliation as here suggested. 


Section four should then set up a Federal Labor 
Commission®! which would have final and complete 
responsibility of the settlement of disputes. ‘The Com- 
mission would replace the War Labor Board when its 
duties have been completed, and its Commissioners 
nine are suggested) would direct a permanent nation- 


ide organization. 


Disputes could be referred to Re- 
cional Commissions which would at all times be in- 
formed of the hours, wages, and working conditions 
of labor and industry in that locality. ‘The Commission 
would not have to depend upon information furnished 
by the parties to the dispute and its constant and special- 
ized research would prevent it from being at a disadvan- 
tage at the conference table. Furthermore such an 
iwency of government would be qualified to conduct 
in investigation and its findings of fact would be based 
on knowledge. 


Section five would provide for the operation of the 
Federal Labor Commission. If the dispute were not 
settled in thirty days by the Conciliation Service, and 
the parties had not accepted arbitration, the dispute 
would be certified to the Commission. The Commission 
should be able to assume jurisdiction at any time after 
the Secretary of Labor had received the written notice 
of intention to strike required in section one. This 
latter provision takes cognizance of the fact that there 
would be disputes which should go directly to the Com- 
mission either because they would get there anyway or 
because the Commission had special knowledge or ex- 
perience with that type of case. However, the Com- 
mission will never strip the Conciliation Service of its 
effectiveness because of two powers suggested for the 
Commission which would often be feared enough by 
one or the other disputant to encourage settlement dur- 


ing the process of con iliation. These powers are: 


(1) The Commission shall upon termination of its 
hearings and investigations, unless the parties to the 
dispute have reached an agreement, make public a com- 
plete set of findings of fact together with its recommen- 
dations for settlement. This fact finding and recommen- 


dations procedure has had general acceptance as the 


31. This term is not original. It was used in the book, Labor 
ind the Government by the Twentieth Century Fund, Inc. 
32. See note 29, supra 
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last resort®* and here it would have greater influence 
because the Commission would be an informed and 
permanent body. 


(2) Section six of the Act would provide that if the 
closed shop is the issue in dispute the Labor Commission 
shall, as a last resort to prevent strike, conduct a secret 
vote of all the employees involved in the dispute for 
the purpose of determining whether or not a majority 
are in favor of striking for the closed shop. 

It should be made clear that a strike involving the 
closed shop issue is unlawful and subject to injunction 
unless sanctioned by a majority vote of the employees 
with whom a closed shop contract is sought. This should 
also apply to the union shop, maintenance of union 
shop, and all other forms of mandatory membership. 


This proposal does not overlook the fact that true 
representatives of labor should not have to seek author- 
ization for their acts. Strikes to obtain higher wages, 
shorter hours, or better working conditions, etc., should 
not be submitted to a vote of the employees; but the 
union primarily represents itself on the closed shop issue. 
Neither does this proposal overlook the well-established 
fact that the interests of employees extend beyond the 
limits of their own plant because here, again, the closed 
shop is primarily the union’s interest. Granted that 
the union has its problem of organization, and that its 
members should be interested in that problem, still 
the employees working for a particular employer should 
be able to decide for themselves whether they wish to 
stop work just to force a remaining five per cent of their 
group into the union.** Limited to this issue the 
Commission should be able to determine the voting 
group, and should be empowered to make regulations 
and decisions on this and other administrative prob- 
lems. 

A strike vote would be valuable as thus proposed 
because it would be a part of the last step in the 
negotiation procedure. If held at the beginning of nego- 
tiations, as provided in the Smith Bill, it would lose 
its value because the employees would know that an 
affirmative vote would only bring further governmental 
attempts at peaceful settlement. 

A section seven would be the last one necessary to 
consider here. Like section seven in the Smith Bill, 
it would provide for penalties and enforcement. How- 
ever, it should not include civil suits for damages, nor 
should it deprive anyone of relief or unemployment 
benefits, or Congressional appropriations. Those penal- 
ties do not seem proper in the natural clash between 
labor and management. The proper remedy for lock- 
outs, boycotts, and strikes is the injunction. It is there- 
fore necessary to remove the restrictions of the Norris- 
LaGuardia Act where they may interfere with the 
Negotiations Act. It is also fair that violators of the 
Negotiations Act be deprived of status under the Wagner 





33. Captive Coal Mine dispute, September-December, 1941, is 
referred to. 
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Act. The federal district courts would be empowered 
to hear promptly petitions for injunction brought on 
behalf of the people by the Attorney General at the 
request of the Commission. 


2. A Penalty for Strikes Undertaken to Enforce Union 
Membership as a Condition of Employment 


The unions have evolved three main forms of con 
tracts designed to force membership therein as a con 
dition of employment. These are the closed shop, 
the union shop, and the maintenance of membership 
contracts. There is no difference between them in 
principle, so all forms will be discussed under the 
general term of “closed shop.” The issue, always im- 
portant, has steadily grown in importance until in 1938 
it represented the cause of 11.5% of the total strikes 
in this country, and 10% of the total man days idle. 
In 1939 it caused 12.3% of the strikes, involving 35.9% 
of the workers and bringing about 46% of the total man 
days idle. In 1940 11.99% of the strikes and 12% of the 
total man days idle were the direct result of closed shop 
demands.** That the closed shop is still unacceptable 
is shown by the fact that in nine of the first ten disputes 
to come before the present War Labor Board, com- 
pulsory unionism in some form or other was de- 
manded.** 

This question presents itself. Is a closed shop 
necessary to the rights of labor so as to justify this 
struggle to attain it? It is not necessary to keep the 
closed shop in order to retain the rights of labor as a 
group. The majority rule established by the Wagner 
Act gives labor organizations the power to bargain 
collectively without a one hundred per cent member- 
ship; and group negotiation by non-members is not 
permitted where a union has been designated as the 
sole bargaining agency.*® On the other hand it would 
would seem necessary to abolish the closed shop in 
order to retain the rights of labor individually. The 
employee who fails to join the union which has 
secured a closed shop contract with his employer can be 
fired without legal redress against the union or the 
employer.** The Board has repeatedly held that such 
discharges do not render the employer guilty of discrim 
ination under the Act.** 

Proposals for the abolishment of the closed shop have 
been called reactionary. This is to assume that Amer- 
ican labor policy has unequivocally accepted as right 


34. Monthly Labor Review of the Bureau of Labor Statistics, 
United States Department of Labor 

35. United States Newsweek, January 23, 1942 

36. National Labor Relations Act, section 9 (a) . See Appendix B 

37. Dow Chemical Company (1939) 13 N. L. R. B. 993. United 
Fruit Company (1939) 12 N. L. R. B. 404 

38. M. J. Tracy, Inc. (1939) 12 N. L. R. B. 916. Same as to 
discharge for violation of contract, N. L. R. B. v. Sands Mfg. Co 
(CCA-6; 1938) 96 Fed. (2) 721; 1 Labor Cases 511; aff’d (1939) 
306 U. S. 332; 1 Labor Cases 157 

39. 45 U. S. Code 152, par. 5, supra note 29 

40. Sec. 8—It shall be an unfair labor practice for an employer 
(3) By discrimination in regard to hire or tenure of employment 
or any term or condition of employment to encourage or dis 
courage membership in any labor organization: Provided, That 
nothing in this Act, or in the National Industrial Recovery Act 
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the arrangement between an employer and a union 
under which only members of the union may be em 
ployees. The labor laws show such an assumption to 
be untrue. The labor policy of the federal government 
is well exemplified by the Railway Labor Act which 
specifically forbids the closed shop.*® The clos 

shop issue can therefore not cause railroad strikes; but 
this fact has not seriously impaired union organization 
in the railroad industry. The Norris-LaGuardia Act 
and the Wagner Act both claim a purpose to encourag 
and protect “full freedom of association, self-organiza 
tion, and designation of representatives of he 
worker’s) own choosing’; and Section Two of the for 
mer act also adds that the worker “should be free to 
decline to associate with his fellows.” 

It is true that Section 8 (3) has a proviso stating that 
nothing in the Wagner Act “shall preclude an em 
ployer from making an agreement with a labor organ 
ization to require as a condition of employment 
membership therein.’*° But this provision was only 
intended to make it clear that the entire section referred 
to was not intended to illegalize a closed shop and 
thus interfere with state laws on this subject.*! It was 
not intended to impose the closed shop on all industry.” 
Che Wagner Act's express principle is against closed 
shop agreements reached by force, and its doctrine on 
voluntary closed shop agreements is strictly “laissez 
faire.” The House Committee’s report on the act in 
cluded these words:*% 

And it should be emphasized that no closed shop may 
be effected unless it is assented to by the employer. 

The Supreme Court has recently acknowledged the 
principle of “cautious advance, step by step, in dealing 
with the evils which are exhibited in activities within 
the range of legislative power.’** Progressive steps 
against the closed shop might well be: (1) to mak 
the strike for the closed shop unlawful unless approved 
by a majority of the employees involved, (2) to dis 
qualify strikers for the closed shop from the benefits 
of the Wagner Act, even if the strike was approved by 
the majority, (3) to disqualify the parties to a closed 
shop contract from the benefits of the Wagner Act even 
though the contract were voluntarily entered into by 
both parties, and (4) to pass legislation making the 
closed shop entirely illegal. 

Step (1) has been suggested herein under the provisions 


of a Negotiations Act, step (2) will now be sugge sted, 


U. S. C., Supp. VII, title 15, secs. 701-712), as amended from 
time to time, or in any code or agreement approved or prescribed 
thereunder, or in any other statute of the United States, shall 
preclude an employer from making an agreement with a labor 
organization (not established, maintained, or assisted by any 
action defined in this Act as an unfair labor practice) 
as a condition of employment membership therein, if such labor 
organization is the representative of the employees as provided in 
section 9 (a), in the appropriate collective bargaining unit covered 
by such agreement when made. 

$1. House Committee Report No. 1147, June 10, 1935. Senate 
Committee Report No. 573, May 2, 1935. 

#2. Supra, note 41. 

43. Supra, note 41. 

14. National Labor Relations Board v. Jones Laughlin Steel 
Corp. (1937) 301 U.S. 1, 46. 
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3) was not intended by the Wagner Act and is not 
a necessary step, and step (4) will not be necessary 
ess the earlier steps fail of their purpose. 
| is apparently clear that strikes will not be unlawful 
less the end itself is unlawful. But the union or its 
mbers who cross the Wagner Act’s basic principle 

in certainly be deprived, in the Wagner Act, of the 
efits available thereunder.*® The aid of the govern- 
nt under this act was never intended for the labor 

ranization strong enough, or thought to be strong 
ough, to force mandatory membership upon an em- 
oyer and his employees. On the contrary, this law 
is intended as an aid to the weaker party. Labor seeks 

closed shop to give it continued representation and 
gaining strength; but this was made unnecessary by 

enactment of the Wagner Act which guarantees 
presentation and collective bargaining to all em- 
loyees. ‘The National Labor Relations Board can never 
a factor for labor peace as long as the union can 
mand its services and at the same time strike against 


ianagement for the closed shop. The ‘use to which 


the strength of union organization has been put in the 
disputes involving the captive coal mines, the River 
Rouge plant of the Ford Motor Company, and the 
Little Steel” industries proves that government checks 


ire sometimes needed more than government aid. 


Unions can be forced to make a choice between strik- 
ng for the closed shop and continuing with the pro- 
ection of the Wagner Act. This can be done by a 
limitation to Section 2 of the act so that definitions of 
employees” and “representatives” will not include 
those guilty of striking for the closed shop. It would 
nake no difference whether the closed shop is secured 
for the mere employment of forceful means will be the 


criterion of disqualification. (Appendix A (1).) 


Labor should not oppose changes designed to curtail 
these strikes but which permit closed shop contracts 
which are peacefully and voluntarily entered into by 
the employer. The unions would be given a chance to 
prove their claim that many employers favor and, in 
fact, seek closed shop agreements. It is still believed 
that such contracts are unnecessary and harmful to the 
rights of the working man; but the objective of this 
paper is to reduce strikes and to that end suggests 
legislation possible of enactment. 


Limiting recourse to the Wagner Act, although im- 
munizing the employer from the direct orders of the 
Board, will not free him from bargaining because the 
union could give notice of strike and start the machin- 


ery of the Negotiations Act. These proposals go 


together and supplement each other. 


45. This does not “impede or diminish” the right to strike 
protected by Section 13 of the Act. Section 13 can probably remain 
because it is interpreted to refer only to the “unquestioned right 
to quit work”—National Labor Relations Board v. Fansteel Metal- 
lurgical Corp. (1939) 306 U. S. 240, 256. 


46. Retail Food Clerks and Managers Union, Local No. 1357 v. 
Union Premier Food Stores, Inc. (1938; CCA-3) 98 Fed. (2) 821; 
1 Labor Cases 674. Oberman & Company, Inc. v. The United 
Garment Workers of America (1937; D. C. Mo.) 21 F. Supp. 20; 
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3. A Plan to Abolish Striking and Picketing in 
Representational and Jurisdictional Disputes 


Picketing the doors or gates of business for the right 
to be the bargaining agent of the employees often does 
injustice to the employees themselves, and always sub- 
jects the employer to a dispute not his own. Such picket- 
ing would have no purpose if the law contained com- 
plete procedure for seeking this right. Partial procedure 
is now provided in the Wagner Act's Section 9. (Ap- 
pendix B.) Picketing for representation rights after 
another union has been certified by the National Labor 
Relations Board has been enjoined as not constituting 
a labor dispute,** but prior to a certification the em- 
ployer has little chance of such relief. Picketing may 
continue right up until the time of a certification, and 
in most cases the Board’s Regulations will only permit 
petitions by employees or their agents. The exception 
is that where two or more unions claim a majority rep- 
resentation the employer may petition for a choice by 
the Board.*7 Where, for instance, only a single union is 
claiming a right to represent, or where two unions 
present claims but only one claims a majority, the em- 
ployer has no right of petition. In these situations the 
employer is not only an innocent, but a helpless, third 
party. 

Section 9 (a) provides that a union can establish its 
majority representation without a certification. Al- 
though sometimes subjected to criticism, this alternative 
method does relieve the Board of many certification 
proceedings. The employer must be satisfied with un- 
questionable majority representation** but if he is not, 
still the Board is without jurisdiction to make a decision 
until employees or the union file a petition under 
Section 9 (c).* 

The Board assumes no responsibility in the case of 
jurisdictional disputes—those involving two unions 
affiliated with the same national or parent body. The 
Board rightly refuses to make the choice, holding that 
the internal affairs of unions should be settled without 
the interference of government.*° 

It is therefore apparent that Section 9 of the Wagner 
Act as it now stands does not offer complete machinery 
for the selection of bargaining agents. The employer 
should be given a right to petition the Board for relief 
as a remedy for the situation created if the union does 
not petition in a representational dispute, and the 
Board should be empowered upon petition by the em- 
ployer to issue an order suspending a union’s right to 
represent his employees while engaged in a jurisdictional 
dispute. These changes could be brought about by add- 





1 Labor Cases 262. 

47. National Labor Relations Board’s Rules & Regulations. 
Series 2, Paragraph 203.3. 

18. National Labor Relations Board v. Remington Rand, Inc. 
(CCA-2; 1938) 94 Fed. (2) 862; 1 Labor Cases 396. 

49. National Labor Relations Board v. Piqua Munising Wood 
Products Co. (CCA-6; 1940) 109 Fed. (2) 552; 2 Labor Cases 365. 

50. Aluminum Company of America (1936) 1 NLRB 530. 
American Tobacco Company (1936) 2 NLRB 198. 
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ing to subsection (c) of Section 9 giving the employer 
the right of petition on a showing that more than one 
union claims the right to represent on any grounds 
whatever, or that only one union is claiming the right 
but that its majority membe rship is subject to reasonable 
doubt. There could also be added to subsection (c) a 
provision disqualifying unions involved in a jurisdic 
tional quarrel, inasmuch as the Board does not unde 
(Appendix C.) 

It seems clear that if the Board has the right to give 


take to make a choice in such cases. 
a qualified union the right to represent a group of em- 
ployees, it also has the right to withhold that right until 
a union is properly qualified. 

Section 8 (5) of the Act states that the employer's 
duty to bargain is subject to Section 9 (a). The em- 
ployer’s duty to bargain should be subject to the entire 
Wagner 


the employer will be without obligation to bargain 


Section 9 so that as far as the Act is concerned 
with a union which fails to qualify under that section in 


some respect. An amendment to Section 8 (5) is also 


appended hereto. (Appendix D 

The penalty for unions which attempt to circumvent 
the Wagner Act machinery for certification by thei 
own forceful means will be the loss of all rights under 
the Wagner Act. One 


should not expect its benefits. A 


who acts in defiance of law 


further amendment 
to Section 3 defining “employee,” and to Section 4 de- 


fining disqualify those who 
attempt such circumvention from obtaining the advan 
tages of the Act. (Appendix A (2).) 


To employ picketing or other forceful means to ob 


“representatives,” will 


tain the right to represent when lawful means of obtain 
ing that end are provided is to disregard the law. 
Especially is this true in the case of jurisdictional 
picketing where the union's right to represent has 
actually been suspended. The purpose being unlawful, 
such picketing should be enjoinable.*' If it is not en 
joinable, the union through forceful means would be 
enabled to usurp a function of the Labor Board. The 
application of the Norris-LaGuardia Act has been de 
clared improper where it actually interferes with the 
National Labor Relations Board in exercising its func 
tions.®? It is therefore necessary to follow through with 
an amendment to that Act because a complete remedy 
could otherwise be denied although the right to one 
is established.' 

Apparently there is no doubt that such an amendment 
is necessary to achieve this purpose. The Supreme Court 


has definitely decided that the Norris-I aGuardia Act 


99 


51. See note , Supra. 


52. Retail Food Clerks & Managers Union Union Premier 
Food Stores. Note 46, supra. 

53. Wilson & Co Jack Birl (CCA-3; 1939) 105 Fed. (2) 948 
1 Labor Cases 1152. Pauly Jail Building Co. and Security Products 


Co. v. International Ass'n of Bridge, Structura d Ornamenta 
Iron Workers et al (D. C. Mo. 1939) 29 Fed. Supp. 15; 1 Labor 
Cases 1225. 

54. New Negro Alliance v. Sanitary Grocery ¢ Ine 1938 
303 U. S. 552; 50 S. Ct. 703 

55. Donnelly Garment Co International Ladies Garment 
Workers’ Union (D. C. Mo.; 1938) 23 F. Supp. 998; | Labor Cases 


601: (CAA-8; 1938) 99 Fed. (2) 309; 1 Labor Cases 758 (and cases 


therein cited). Cert. den 1939) 305 U. S. 662 
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embraces controversies in which the employer is no 


directly involved.°* ‘There is good authority that a 
“labor dispute” as presently defined in the law includes 
rival claims to representation by different unions;°® as 
well as jurisdictional disputes between affiliated units 
he answer lies in limiting the definition of “labo 
dispute” now found in Section 13 of the Norris-LaGuai 
dia Act. (A ppe ndix E.) Disputes between “one o1 an 
employees or associations of employees and one o1 
more employees or associations of employees” should 
be omitted from the definition, thus taking away 
protection of the Act in cases involving strictly employe 
disputes. This change would also reach picketing en 
gaged in by a single union in first organizing a group 
of employees, which is now held to be free from injun 
tion under the Act But this latter type of picketing 
if peacefully practiced, might well remain free from 
injunction because its purpose remains lawful. In other 
words, removing the protection of the Anti-Injunction 
Act does not promise that an injunction will be forth 
coming against picketing unless the picketing has an 


unlawful purpose. 


Administrative Proposals 


Ihe foregoing proposals pertain to changes in the 
Wagener and Norris-LaGuardia Acts and the enactment 
<c 


tration, they are chiefly substantive changes 


Although involving adminis 
The fol 


lowing discussion pertains to a few popular proposals 


of a “Negotiations 


designed to improve the administration of the Wagnet 
Act. 

One of the more likely current proposals suggests 
that some method be devised to enforce collective bai 
gaining agreements. The suggested method that seems 
to carry out the principle advocated throughout this 
paper is the one which would withhold the benefits of 
the Wagner Act from those guilty of a breach of such 
an agreement.°® Certainly if the Labor Board makes 
possible the bargaining, should it not be in a position 
to refuse further aid to the party who disregards the 
Act should 
be denied those judged by the Board to have breached 


his, like all 


the proposals of this study, applies tO minority as well 


results of the bargaining? Status under the 
a current agreement within the industry. 


as majority groups. Section 2 of the Act should therefore 
be further amended to accomplish this 
Ihe procedure followed at the Board’s hearings has 


been criticised.' First, there is the objection to the 
Teamsters, et 7 Interna 


56. International Brotherhood of l 
CCA-9; 1939) 


tional Union of United Brewery Workers et al 
106 Fed. (2) 871; 1 Labor Cases 1269. 

57. S. §. Kresge Co Amsler et al D. C. Mo., 1937) 1 Labor 
Cases 206; rev'd on other grounds (CCA-8; 1938) 99 Fed. (2) 503; 
1 Labor Cases 754. Cert. denied (1939) 306 U. S. 641 

58. House of Delegates and its Standing Committee on Labor, 
Employment and Social Security of the American Bar Association 
Reports of 1937 and 1941 as reviewed in AMERICAN BAR ASSN 
JouRNAL Vol. 28, p. 172, March, 1942. 

59. Appendix A, paragraph (3). 

60. The Reference Shelf, Vol. 13, No. 9, “National Labor Re 
lations Act” by Julia E. Johnson; The Reference Shelf, Vol 1] 
No. 7, “Arbitration” by Egbert Ray Nichols and James W. Logan 
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carding of the usual judicial rules of evidence, al- 

ugh it should be realized that quasi-judicial bodies 

always functioned without them. The objection 

s been minimized by the Supreme Court on more than 
; occasion 

then there is the objection to the examination of 

nesses by the trial examiner. The Board has indi- 


d that it feels duty-bound to bring out all the facts 





this manner, and the courts have criticized the 
ictice 1f unnecessary or exaggerated.** But is must 
remembered that the Act does not confer a private 
eht of action on the person making the charge, and 
yy this reason the Board does have an unusual responsi- 
lity to uncover all the facts. It has been suggested 
at the Examiners not be chosen by the Board, and that 
y first undergo a special civil service examination.™ 
[hese procedural objections are met to some extent 
assurances of the Supreme Court in the first Labor 
Board case.® 
But the salient suggestion on the part of management 
the one which would place in the Wagner Act a list 
{ “unfair labor practices” for employees and _ their 
presentatives. The one-sided character of the Act was 
robably the first objection to it, and this objection has 
versisted to the present time. Admitting this change to 
be contrary to the purpose and scope of the Act, its 
proponents now say that this law will never be accept- 
ible or workable in its present form. Many argue for 


Appendix A 
Proposed addition to Section Two of the Wagner Act 

It is suggested that paragraphs (3) and (4) of Section 2 
be combined into a paragraph (3) which will define both 
employee” and “representative” and then refer to the fol- 
lowing exceptions which would become paragraph (4) : 

Che term “employee” or “representatives” shall not include 
an individual or labor organization who is participating in 
iny of the following acts toward the employer against whom 
the provisions of this Act are sought to be invoked, or with 
whom such individual or organization seeks to bargain 
hereunder 
(1) Striking or picketing for the purpose of obtaining an 

agreement which would require membership in a union 

as a condition of employment, or attempting to enforce 
such an agreement, which had been obtained by strike 
or threat of strike 

2) Striking or picketing for the purpose of gaining or main 


taining recognition as a sole bargaining agent of 
employees; o1 


(3) The breach of a collective bargaining agreement. 


61. The Court said that substantial evidence was necessary and 
defined it as follows: “It is more than a mere scintilla. It means 
such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion.” Consolidated Edison Co. et al. 
v. National Labor Relations Board (1938) 305 U.S. 197, 299. Also 
National Labor Relations Board v. Columbia Enameling & Stamp- 
ing Co. (1939) 306 U. S. 292, 300. 

62. National Electric Corp. (1937) 3 NLRB 475. 

63. Montgomery Ward & Co., Inc National Labor Relations 
Board (CCA-8; 1939) 103 FI 2) 157. Inland Steel Corp. v. Na- 
tional Labor Relation Board (CCA 7; 1940) 109 F. (2) 9. 

64. Note 58 supra 1940 Report 


65. National Lal Relations Board v. Jones & Laughlin Steel 
Corp 1937) 301 U.S. 1, 47. The Court said: “The Act estab 
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the change because of an instinctive desire to strike 
back, and without being able to name the “unfair labor 
practices” which they have in mind for their employees 
and the unions. 

Their solution is found here. But it is not necessary 
that such practices be listed as unfair practices of labor 
in the Wagner Act. ‘The effect is as good if Wagner 
\ct benefits are denied an employee or union guilty of 
any of these practices. The desire on the part of man- 
agement to hit back will subside because such an em- 
ployee or union will not be able to get in the first blow. 
I'he unfair practices that have most irked management 
and the public have been well-defined. There have 
been the strikes prematurely called without sufficient 
recourse to the conference table. Such action is some- 
what like an employer's refusal to bargain collectively, 
an unfair practice under the Act.** There have been 
the strikes for the closed shop, and the strikes and 
picketing for the right to be the bargaining agent of 
a group. Such strikes are designed to interfere with or 
coerce employees in the exercise of the right to self- 
organization and to select representatives of their own 
choosing, an unfair practice under the Act if carried 
on by an employer.®? 

With the adoption of the remedies herein proposed 
the Wagner Act would no longer be “one-sided”’ because 
labor would have to come before the Board with clean 
hands or not at all. 


APPENDICES 


Appendix B 


Section Nine of the Wagner Act—as it now stands. Par. (d) 
not a part of this discussion. 
REPRESENTATIVES AND ELECTIONS 

Sec. 9. (a) Representatives designated or selected for the 
purposes of collective bargaining by the majority of the em 
ployees in a unit appropriate for such purposes, shall be the 
exclusive representatives of all the employees in such unit 
for the purposes of collective bargaining in respect to rates 
of pay, wages, hours of employment, or other conditions of 
employment: Provided, That any individual employee or a 
group of employees shall have the right at any time to 
present grievances to their employer. 

Collective Bargaining Unit 

(b) The Board shall decide in each case whether, in order 
to insure to employees the full benefit of their right to 
self-organization and to collective bargaining, and otherwise 
to effectuate the policies of this Act, the unit appropriate for 
the purposes of collective bargaining shall be the employer 
unit, craft unit, plant unit, or subdivision thereof. 

(Continued on page 619) 
lishes standards to which the Board must conform. There must 
be a complaint, notice and hearing. The Board must receive 
evidence ‘and make findings. The findings as to the facts are to 
be conclusive, but only if supported by evidence. The order of 
the Board is subject to review by the designated court and only 
when sustained by the court may the order be enforced 

66. Wagner Act, section 8 (5), Appendix D. 

67. Sec. 8(1) of the Wagner Act makes it an unfair labor prac 
tice “to interfere with, restrain or coerce employees in the 
exercise of the rights guaranteed in section 7.” Section 7 reads 
as follows: “Employees shall have the right to self-organization, 
to form, join, or assist labor organizations, to bargain collectively 
through representatives of their own choosing, and to engage in 
concerted activities, for the purpose of collective bargaining o1 
other mutual aid or protection.”’ (Italics supplied) 
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War Does Not Suspend or Silence 


Law and Justice 


N event unusual in American jurisprudence, but 
thoroughly characteristic of its spirit and tradi- 
tions, was the convening of the Supreme Court 

of the United States in extraordinary session, to the end 
that, as Chief Justice Stone put it, “petitions for writs 
of habeas corpus on behalf of certain persons now being 
tried by a military commission appointed by the President 
may be submitted” to the Court. Faithful to their pro- 
fessional obligations, the lawyers assigned to the defense 
of the prisoners sought access to “due process of law” 
for the determination of questions which seemed to them 
to be substantial. Ar their request the Nation’s highest 
Court met in mid-summer, heard and weighed argument, 
and announced its decision, all according to its historic 
concepts of impartial, impersonal, law-governed justice, 
even in a critical time of war and national danger. 


This issue of the JouRNAL contains a careful and com- 
prehensive factual statement of the issues presented and 
the proceedings derived only from the record. As the 
opinion of the Court had not been filed at the time of 
going to press, only the significance of the occasion and 
the issues, rather than the rationale of the decision, is 
open to present comment. 


Some two thousand years ago, Cicero cynically said 
that Inter arma leges silent. This was of course true in 
ancient Rome, which knew no concept of individual rights 
vouchsafed by sacred constitutional guarantees. It is true 
today in all totalitarian States, particularly in the country 
from which these saboteurs came on their evil mission, to 
help destroy the institutions whose civil protection they 
were soon to seek. Even in England, Blackstone wrote 
that “under the English common law, enemy aliens have 
no rights, no privileges, unless by the King’s general 
favor, in a time of war.” 
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Not so in the United States. Issues have arisen as to 
the demarcations between civil and military jurisdictions 
over offenses in a time of war, but there has been vigilant 


and scrupulous insistence on the substance of justice 
fortified by open access to “due process,” without respect 
to persons. As Mr. Justice Story said in Mott v. Martin 
(1827), “a free people are naturally jealous of the exer- 
cise of the military power.” In the Milligan case (1866), 
during war between the States, a majority of the Supreme 
Court said, by way of dictum, that “Martial law can 
never exist where the Courts are open and in the proper 
and unobstructed exercise of their jurisdiction.” For the 
minority, however, Chief Justice Chase declared that 
“The power of Congress to authorize trials for crimes 
against the security and safety of the national forces may 
be derived from its constitutional authority to raise and 
support armies.” This view has had increasing support 
in authority; and Mr. Justice Gray, for the Court, in 
Kutz v. Moffitt (1885) held that the Fifth Amendment 
leaves the cases in which a right to a jury trial is with- 
held (those “arising in the land and naval forces”) “sub- 
ject to the rules for the . . . regulation of those forces” 
which the Congress is empowered to make. The Articles 
of War and the codification of “the common law rules 
of war” have been regarded as such “regulation,” and the 
Nazi saboteurs were ordered to military trial pursuant 
to Article 15 of the Articles of War. Within the bound- 
aries of these historic precedents were the issues sub- 
mitted to the Court for adjudication. 

The concern and responsibility of the great Court, and 
of the lawyers who honorably and competently fulfilled 
their duty in presenting the momentous issues, were 
aroused and assumed in support of the American Bill of 
Rights and the safeguards of American liberty—rather 
than for the miserable creatures whose offenses were of 
a kind which would have meant immediate death without 
hearing, in their own country. Impatience with the for- 
malities of access to “due process,” if substantial rights 
may have been invaded by military trial, would have been 
a disturbing sign, in an America which is still free and 
law-governed. Swift punishment followed the vindication 
of the American way. The extraordinary meeting of the 
Court and its outcome attest anew that the Constitution 
and laws are not suspended or silent in this country, even 
in the gravest times of war. Careful and impartial justice 
even for the despicably guilty is the best assurance of the 
continuance of “equal justice for all.” 


The 65th Annual Meeting 
HE 1942 Annual Meeting of American lawyers is 
convened under circumstances which are unprece- 
dented and challenging. During its long history, the 
Association has several times held large and vital assem- 
blages when the Nation was at war. This is the first 
meeting at which the attendance, the program, and the 
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n-essential activities, have been severely restricted by 
nditions arising out of the Nation’s war effort. 
At its mid-year meeting, the representative House of 
legates pledged the efforts and resources of the Asso- 
ation to a program of doing everything practicable to 
iid and advance the effective prosecution of the war. 
The holding of this Annual Meeting was necessary in 
rder to expand that program and make that pledge more 
ffective. 

The meeting comes together at a very grave and 
tragic stage of the global war. Lawyers are realists, ac- 
ustomed to weighing and facing the facts. National 
unity, team-work, and sacrifice, for the sake of winning 
vhat now seems like a long war, are the dominant 
notes of such a meeting at such a time. The Association 
will continue steadfast for its traditional objectives, but 
there can be no “business as usual.” Changes in scale 
and emphasis may be compelled, but the Association is 
not likely to abandon any of the objectives which prima- 
rily justify the existence of an organized Bar. Chief 
among those high purposes is the rendering of the utmost 
of service to our country in a time of war. 

For its sixty-fifth meeting, the Association goes to 
Detroit, for the fourth time in its history. The invitation 
to meet in this teeming center of war production was 
extended and accepted last October; and the lawyers of 
Michigan and its leading city were loth to withdraw the 
hospitality so graciously offered. So the meeting is 
held in the city which has witnessed miracles of construc- 
tion and conversion, as the leaders of this great industrial 
center have geared and gaited it for maximum output of 
the engines of war. 

Appropriately, the Council of the Canadian Bar Asso- 
ciation comes together during the same week, at Windsor, 
across the river from Detroit. There will be a number of 
joint sessions. Among the speakers are distinguished mem- 
bers of the Bench and Bar of England, Canada, Australia, 
and the United States. From the common counsels of the 
assembled lawyers will be gained a strengthening of pur- 
pose, a closer accord, and a still more militant spirit, for 
the supreme tasks confronting the United Nations. 

Many members of the American Bar Association are 
unable to come to this meeting. A great number of 
them are in uniform, as a part of the armed forces of 
the United States. More than a few of these are in posts 

of danger, in far away lands. A few are in enemy prison 
camps. Among our members still in their accustomed 
places of residence, the congestion of railroad and airplane 
travel, the rationing of gasoline, uncertainties as to auto- 
mobile tires, absorption in tasks contributing to the war 
effort, keep many of them away, even though the Associa- 
tion has left it to each member to decide if he wishes to 
and can come. Even the usual large attendance from 
the States nearest the place of meeting has been curtailed. 
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Social functions are largely eliminated. For many of those 
who have made the trip, there have been considerable 
inconveniences. There is a goodly attendance, despite 
all obstacles. 


This is still a worth while meeting of the lawyers 
of the United States and Canada. This Annual Meeting 
has taken the actions necessary to fortify and extend the 
Association’s contribution to the war effort. It seems 
fortunate now that in 1936 the Association created a 
House of Delegates representative of the state and larger 
local bar associations as well as of the American Bar 
Association members at their homes in each State. 
With about 160 members, the House of Delegates can 
meet and function, even under present conditions, and 
can take the necessary actions for carrying on the work 
of the Association, even though the Assembly and the 
Sections have a smaller attendance than usual. The good 
sense of those present has doubtless deferred any action on 
which the opinion of a larger proportion of the member- 
ship should first be had. The present bicameral structure 
of the Association has already justified itself as well 
suited for functioning in emergency. 


In the throes of a war for their survival, the law- 
governed institutions of North America will find fresh 
grounds for hope and cheer, in this timely convocation 
of the two great Bar Associations of the Continent. And 
whenever the tragedy of war has come to the United 
States, its lawyers have been stalwart and ready to re- 
spond to every call for duty. This will be instanced by 
the portraits of eminent soldier-lawyers, a series of which 
will adorn the covers of coming issues of the JouRNAL. 
As in the generations in which these courageous lawyers 
risked all for their country’s institutions, the present gen- 
eration of lawyers will not be derelict, in this struggle 
which will decide whether humanity and law and justice 
can survive the onslaughts of unscrupulous force. 


A Timely Warning 


N the trial of Max Stephan, who was found guilty of 
treason by the verdict of a jury in the United States 
District Court at Detroit, Judge Arthur J. Tuttle gave 

warning to Nazi agents, Nazi sympathizers, and to the 
disloyal element “that during this awful war the penalty 
for treason is death.” 


It is high time that every person living in this country 
should understand that, while we lay great stress upon 
civil rights and due process of law, our fidelity to American 
ideals of Justice under Law does not conflict with the age- 
old principle that the penalty for the spy and the traitor 
always has been and always must be the death of the guilty 
one. 
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REVIEW OF THE DECISION OF THE 


SUPREME COURT IN THE SABOTAGE CASES 


By EDGAR BRONSON TOLMAN 


Ex parte Richard Quirin, He rbert Hans Haupt, Ed 
ward John Kerling, Ernest Peter Burger, Heinrich Harm 
Heinck, Werner Thiel, Herman Otto Neubauer, 


for leave to file petitions of habeas corpus 


motions 


The United States of America, ex rel. Richard Quirin, 
petitioner, v. Brig. Gen. Albert L. Cox, U.S. A., Provost 
Marshal of the Military District of Washington; same, 
ex. rel. Herbert Hans Haupt, petitioner, 


Same; same, 


ex. rel. Edward John Kerling, petitioner, v. same; same, 
ex. rel. Ernest Peter Burger, petitioner, same; same, 
ex. rel. Heinrich Harm Heinck, petitione same; same, 


ex. rel. Werner Thiel, petitioner, v. same; same, ex. rel. 
Herman Otto Neubauer, petitioner, petitions 
S. Law Week 3039 (Nos. l, 2, 3, 4, 5, 
6 and 7, July Special Term, 1942. Per curiam opinion 
filed July 31, 1942.) 


came to the 


same, 


for certiorari, U. 


These cases Supreme Court by two 


methods: 


(1) by motions for leave to file petitions for habeas 
corpus. Those motions were presented to the Court 
on July 29, 1942, that being also the day on which the 
Court convened in special term. 


(2) by petitions for certiorari to the United States 
District Court for the District of Columbia to review 
the judgment of that court prior to the decision of the 
Circuit Court of Appeals under 28 U. S. C. § 347 (a) 
while the cases were pending on appeal and not dis- 
posed of. Those petitions were not actually presented 
to the Court until July 31, 1942, but it is clear from 
the record of proceedings before the Court that coun 
sel for petitioners were led to begin the preparation 
of those petitions before that date to make sure the 
jurisdiction of the Court, in the exercise of its appel- 
late powers, if leave should be denied to file the peti- 
tions for habeas corpus. 


The following statement of facts is taken from the 
statement of facts contained in the brief of the petition- 
ers in support of their petitions for writs of habeas 
corpus, from the brief of the respondent, and from the 
petition and the answer thereto. The statement of facts 
in each of those briefs were all therein stated to be sup- 
ported by the confessions of the petitioners or thei 
testimony given before the Military Commission. 

In June 1942, 
New York 
Federal Bureau of Investigation. 

On July 2, 1942, the 
Chief of the Army and Navy, issued an order appoint- 


the petitioners were arrested, some in 


and others in Chicago, by agents of the 


President, as Commander in 
ing a Military Commission to try the persons so arrested 
for offenses against the Law of War and the Articles of 
War. 


Ihe order contained the following provisions 
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have 


shall 


make such rules for the conduct of 


Phe Commission power to and shall 
occasion requires 
proceedings, consistent with the powers of Military Ci 

Articles of War, as it shall deem 


trial of the itters before 


missions under the 


necessary for a full and fair 


Such evidence shall be admitted as would, in the opiniol 


of the President of the Commission, have probative valu 


to a reasonable man. The concurrence of at ieast two 


thirds of the Members of the Commission present shall 


be necessary for a conviction or sentence rhe record of 
the trial including any judgment-or sentence shall be 
transmitted directly to me for my action thereon Pe 


tioners’ brief, pp. 3, 4.) 

Ihe petitioners, and one George John Dasch, each 
signed a waiver of any right to be arraigned before a 
judicial officer or magistrate and waived the right not 
to be removed from the judicial district in which they 
had been taken into custody, and, without objections 
on the part of any of them, were transported to Wash 
ington and brought to trial before the Military Com 
mission. 

On July 3, 1942, charges were preferred against each 
of the petitioners and Dasch, which may be somewhat 
abbreviated as follows: 

Charge I: Violation of the Law of Wa 

Specification 1. In that, during the month of June 1942 

Edward John Kerling (and others) being enemies of the 

United States and acting for and on behalf of the German 


Reich, 


passed, in civilian dress, contrary to the law of wai 


a belligerent enemy nation, secretly and covertly 
through the military and naval lines and defenses of the 
United States, along the Atlantic Coast, and went behind 
such lines and defenses in civilian dress within zones of 
military operations and elsewhere, for the purpose of 
committing acts of sabotage, espionage, and oihei hostile 
acts, and, in particular, to destroy certain war industries 
war utilities, and war materials within the United States. 
(Petitioners’ brief, p. 5) 
Specification 2. In that, etc., Edward John Kerling 


(and others) behind the military and 
naval defenses and lines of the United States .. . for the 


purpose of committing o1 attempting to commit sabotage 


appeared 


espionage, and other hostile acts, without being in the 


uniform of the armed forces of the German Reich, and 
planned and attempted to destroy and sabotage war in 
dustries, war utilities, and war materials within the United 
United 


States, and assembled together within the States 


explosives, money, and othe supplies in order tO ac 
complish said purposes. 
Charge II: Violation of the 81st Article of 


Specification: In that, etc., Edward 


(Petitioners’ brief pp. 5, 6 
War 
John Kerling 


(and others) and without being in the uniform of 


the armed forces of that nation, relieved o1 attempted to 


relieve enemies of the United States with arms, ammuni 


tion, supplies, money and other things, and knowingly 


harbored, protected and held correspondence with and 
gave intelligence to enemies of the United States by enter 
ing the territorial limits of the United States, in the com 
other United States, with ex 


pany of enemies of the 


plosives, money and other supplies with which they re 
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eved each other and relieved the German Reich, for the 





irpose of destroying and sabotaging war industries, 





ransportation facilities or war materials of the United 
States, and by harboring, communicating with, and giving 
ntelligence to each other and to other enemies of the 
IInited States in the course of such activities. (Petitioners’ 
riel, p. 6) 
ve III: Violation of the 82nd Article of War 
Specification: In that, etc., Edward John Kerling (and 








( thers were, in time of war, found lurking or acting 
d spies in or about the fortifications, posts, and encamp- 
=< rents of the armies of the United States and elsewhere, 
ini nd secretly and covertly passed through the military and 
"- naval lines and defenses of the United States, along the 
Atlantic Coast, and went about, through, and behind said 
lines and defenses and about the fortifications, posts, and 
rd o encampments of the armies of the United States, in zones 
ult of military operations and elsewhere, disguised in civilian 
Pe clothes and under false names, for the purpose of com- 
mitting sabotage and other hostile acts against the United 
ea States, and for the purpose of communicating intelligence 
ore relating to such sabotage and other hostile acts to each 
t not other, to the German Reich, and to other enemies of the 
the United States, during the course of such activities and 
; thereafter. (Petitioners’ brief, p. 7) 
_— Charge IV: Conspiracy to Commit All of the Above Acts 
viene Specification: In that, . did plot, plan, and conspire 
Con with each other, with the German Reich, and with other 
enemies of the United States, to commit each and every 
eacl one of the above enumerated charges and _ specifications. 
what (Petitioners’ brief, pp. 7, 8) 
Che statement of facts in the brief filed in support 
4 the petitioners further stated that: (p. 8) 
1942 [he petitioners attended a school near Berlin and 
Mf the received instructions and directions as to industrial 
emeaae sabotage of manufacturing and transportation facilities. 
vertly They were directed to commit no sabotage within ninety 
wal days after their arrival in America. They received no in- 
f the structions or directions relative to obtaining information 
hind of a military nature or communicating the same to Ger- 
es ol many. They were expressly directed to go unarmed and 
se Ol not to kill or injure any individual. 
ostile They came to America on submarines and landed in 
sae two groups on the Long Island and the Florida coasts. 
— hey brought certain explosives which they buried on 
the sea shore. At the time of their arrest, they had com- 
rling mitted no acts of sabotage, had taken no steps toward 
and sabotage and had made no definite plans as to time and 
r the place of committing any sabotage. 
tage : ae ‘ , . 
a The petitioners testified they did not intend to commit 
aaa any acts of sabotage. In the case of two or more petitioners 
yrs this testimony was definitely corroborated by other 
all evidence. All of the petitioners deny their guilt. 
we In petitioners’ brief, it is further alleged: (p. 10) 
» ac Civil courts were at that time open and functioning 
) normally in the District of Columbia where the alleged 
Military Commission was assuming to act, and civil courts, 
rling both federal and state, were at that time open and func- 
m of tioning normally in the states of New York and Florida, 
d to where the prisoners were charged to have committed 
nuni offenses and also in each state in which any of the prison- 
ingly ers were arrested or detained. 
and Ihe trial before the alleged Military Commission con- 
nter tinued from July 8 through July 27, on which latter date 
com the evidence of prosecution and defense had all been in- 
| ex i troduced and the case had been closed except for argument 
y re : of counsel and action of the alleged Military Commission 
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and of the President. It has been stipulated by Counsel 
that this Court may consider the facts up to the date of 
this hearing and any part of the Record before the alleged 
Military Commission may be used as evidence in this 
present hearing. 


Points of Law and Fact Raised by Counsel for the 
Petitioners before the Military Commission 


Those points may be summarized as follows: 

The petitioners requested the right to exercise one 
peremptory challenge. The Commission denied that 
right. 

Over objection, the Commission admitted the 
separate confessions of each defendant against all the 
defendants, not only on the charge of conspiracy but 
also on all the other charges. Counsel for the petitioners 
challenged the admission of all that sort of evidence. 

It is a fair inference from the Record that counsel 
for the petitioners also raised before the Military Com- 
mission, most if not all of the points of law and fact 
raised in their brief and argument before the Supreme 
Court. The Record itself is not presently accessible. 


Points Raised by Counsel for Petitioners before the 
Supreme Court 
The petitioners submitted to the Court the following 
five propositions, to wit: 

First, the petitioners, including the aliens, are entitled 
to maintain this present proceeding. 

Second, the President’s Proclamation, which assumes to 
deny the right of the petitioners to maintain this proceed- 
ing, is unconstitutional and invalid. 

Third, the President's Order, which assumes to appoint 
the alleged Military Commission, is unconstitutional and 
invalid. 

Fourth, the President’s Order, relating to the alleged 
Military Commission, is contrary to statute and, therefore, 
illegal and invalid. 

Fifth, the petitioners are entitled to be tried by the 
civil courts for any offenses which they may have com 
mitted. 

In the respondent’s brief, the following points are 
presented: 
I 
rFHE PRISONERS ARE INVADING ENEMIES WITH 

NO PRIVILEGE TO PETITION FOR THE WRIT 

OF HABEAS CORPUS (Respondent's brief, pp. 13, 14) 

A. Enemies who invade this country in time of wat 
have no privilege to question their detention by habeas 
corpus. 

B. In any event, whatever privilege may be accorded to 
such enemies is accorded by sufferance, and may be taken 
away by the President. 

C. The prisoners fall squarely within the terms of the 
President's proclamation. 

II 
THE OFFENSES CHARGED AGAINST THESE 

PRISONERS ARE WITHIN THE JURISDICTION 

OF THIS MILITARY COMMISSION (Respondent's 

brief, p. 28) 

Under this heading all pertinent statutes and deci- 


sions are set forth. 
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Ii] 


FHE MILITARY COMMISSION HAS JURISDICTION 
OVER THE PERSONS OF THESE PRISONERS (Re 
spondent’s brief, p. 37) 

Under this heading is quoted the following provision 


of the Fifth 


No_ person shall be held to answer for 


Amendment: 


capital, ol 


otherwise infamous crime unless on i 


presentment 01 
except in cases arising in the 


} 
i 


indictment of a Grand Jury 


land or naval forces, or in the militia, when in actual 


service in time of war or public dange! 
I\ 


PFHE DECISION IN EX PARTE 
APPLICATION HERI 


The effect of the decision of the 


MILLIGAN 


(Respondent's brief 


HAS NO 
Pp 11) 
Court in ex parte 
Milligan was discussed at length in each of the oppos 
ing briefs and in the oral argument 

Petitioners’ counsel relied upon that case as denying 
the right of the President to direct that the prisoners 
be tried by a Military Commission, particularly those 
who were citizens of the United States. The Attorney 
General denied the applicability of that case as a pre 
members of 


cedent in this case when the accused wert 


the armed forces of an enemy country o1 


Spies Ol 
saboteurs. Hence the citizenship of Haupt and Burger, 
the military status of all eight of the prisoners and the 
wearing of uniform at the time of landing and _ the 
change to civilian clothes soon thereafter became im 
portant circumstances for the consideration of the 
Commission and thereafter by the Court 


V 


FHE JUDGMENT OF THE PRESIDENT AS TO 
WHAT CONSTITUTES NECESSITY FOR TRIAL 
BY MILITARY TRIBUNAL SHOULD NOT LIGH' 


LY BE DISREGARDED (Respondent’s brief, p. 48) 


Under this heading the brief quotes from the Articles 
of War, from the various applicable statutes, and cites 
many cases answering the petitioners’ objections to the 
illegality of the Commission and its actions. 

On the oral argument before the Court, petitioners’ 


Record of 


proceedings before the Commission showed that peti 


counsel called attention to the fact that the 


tioners claimed to be innocent of the charges against 


them and that each of them was entitled to the benefit 


of the presumption of his innocence 


Respondent’s Statement of Facts 


From the statement of facts in the brief for the re- 


spondent, therein stated to be taken from the Record 
taken: 


and stipulation of counsel, the following is 


(pp. 6, 7) 

The seven petitioners ar 
of the German Reich. 
lived in the United States for some 
lives. All had returned to Germany 
1941. After war was declared between the 
and the German Reich, the 
cruited by an officer of the German High Command for 


charged with being agents 
All were born in Germany. All had 
period during thei1 
between 1933 and 
United States 
seven petitioners were re 
training in a special school in the destruction of power 
lines, aluminum plants, bridges, railway and communica 
tion systems, and other key war facilities in the United 
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States. They were also trained in the use of secret writin 
for communication to Germany and among themselves 
the United States 

Upon the conclusion of the training, the German ( 
ernment contracted to pay them for acting on its be 
and transported them to the United States by submal! 
of the German Navy. Before boarding the submarines 


petitioners, and one George John Dasch, were sepa 
into two groups of four each. One group went by 
other 
Florida 


unilorms ol 


Long Island. ‘The 


marine headed for group 


upon another submarine headed for 
On the submarines, all wore fatigue 
German Marine Infantry, and were told that, if they w 
captured in these uniforms while landing, they would 
treated as prisoners of war. If not captured immediate 
they were to change to American-made civilian clothi g 
30th submarines escaped our naval and other patr 
and landed the petitioners under the cover of darkne 
Three of the petitioners and Dasch landed in unifor 
near Amagansett, Long Island. ‘he others landed in bat 
ing trunks and uniform caps at Ponte Vedra, Florida. 
Each group brought ashore boxes ol explosives incenad 


aries, fuses, detonators, and timing devices, and buri¢ 


them in the sand near the points of landing 

Within two weeks after they landed, and while in civi 
ian clothing, all seven petitioners and Dasch were take 
into custody by special agents of the Federal Bureau of 


Investigation. 


Citizenship of Petitioner Haupt 
Counsel for petitioners, in their brief, raised an issu 
of fact as to the citizenship of the petitioner Haupt. hh 


support of then position, it is said: (Petitioners’ brief 


Pp. 12 15) 
Admittedly all the petitioners are citizens of the German 
Reich except the petitioner Haupt. Haupt came to the 
United States when he was five years of age; and during 
his minority his parents became naturalized rhe peti 
tioner Haupt contends that his citizenship, thus acquired 
has not been lost in any manner. On the contrary Respon 
dent contends that Haupt has lost his citizenship. The 
evidence relative thereto is included in the stipulation 
which is a part of the record. 
It will be noted that practically the sole evidence is 
Haupt’s own statement on the stand or in his confession 
From these statements it appears that in 1941, at the age 


of 21, Haupt left 
Mexico and Nicaragua; that he went to Japan when his 


America intending to take a trip to 


money ran low in Mexico; that, while he was issued what 
he thought was a “passport” by the German Consul, the 
paper issued to him stated that he was an American Citi 
zen; that, finding employment unsatisfactory in Japan, he 
signed as a seaman on a German ship and in doing so 
stated that he was an American citizen; that he later 
transferred to a ship that went to Germany; that upon 
arriving there he was treated and listed as an American 
citizen; that while in Germany he never renounced his 
ciuzenship in writing or otherwise; that as a means of 
getting back home to his parents, and only for that pur- 
pose, he entered the school near Berlin; that the contract 
which he signed in connection with the school was re 
quired before he could return to America and that said 
contract contained no renunciation of his American 
at no time did he take any oath of 
Army or the 


America he 


citizenship; . . . that 
allegiance to Germany or join the Germany 
Nazi Party . . . ; that upon his return to 
returned to his parents’ home, applied for a job and 


registered for the draft; that he never had any intention 
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commit a crime against the United States and is not 
iilty of such crime . [that he was absent from the 
nited States and in Germany or any other foreign coun 
less than six months and therefore has not forfeited 
citizenship under Sections 801-2, Title 8, U. S. Code. 


He therefore claims the status of an American citizen.] 


the respondent's brief, the following statements 


made with regard to the citizenship of Haupt: 


86-89) 


Herbert Hans Haupt was born in Germany in 1919. 
His father, also of German birth, came to this country 

1923 under an immigration visa. Herbert Haupt en 
ered the United States with his mother in 1925. His 
ither became a naturalized citizen in 1930. Under the 
ituralization law at that time, this conferred at least a 
resumption of citizenship upon Herbert Haupt. When 
Haupt attained his majority, his citizenship was deter- 
ned largely by his conduct 

Haupt remained in the United States until June 1941, 
it which time he went*to Mexico. He sought to obtain an 
\merican passport for this trip but was not able to obtain 


me... After staying five or six weeks in Mexico, he 
ttempted to obtain permission to go to Guatemala or 
Nicaragua, but was not able to obtain [it]. .. . He went 
to the German Consul in Mexico City for assistance. The 
Consul advised him that he could obtain employment 


inder German auspices in Japan. He therefore sailed 


in July or August 1941 from Mexico to Japan, traveling 
on a Japanese vessel at the expense of the German Gov- 
ernment, and carrying a German passport. After a short 
tay in Japan, he was given employment on a German 
vessel. He states that the destination was not revealed to 
him at the time he started service. At sea he was trans- 
shipped to another German vessel, which ran the blockade 
ind landed at Bordeaux, France, in December 1941 .. . he 
was not told of the destination of this second vessel until 
he had been at sea on it for some days. Haupt proceeded 
from Bordeaux to Stettin, Germany. He received the 
Iron Cross, second class, from the German Government 
for his service on the vessel, as he had been helpful in 
iiding it to run the blockade. He also received another 
decoration from the German Government at about the 
same time. 

He states that he was not allowed to obtain gainful 
employment in Germany, and that when, sometime in 
March 1942, he was offered an opportunity to join the 
sabotage school maintained by Lieutenant Walter Kappe 
of the German High Command, he accepted the offer. 
He claims that he did so with the intention of coming 
back to the United States, and that he did not intend to 
go through with any attempts at sabotage in this country. 

He stated that while on the submarine he decided to 
inform the American authorities about the mission of the 
eight accused and their arrival and whereabouts in this 
country. He landed on June 17, 1942, and proceeded to 
Chicago. On June 22, he called at the offices of the 
Federal Bureau of Investigation in Chicago and explained 
to them that he had not yet registered for the draft be- 
cause he had been in Mexico for the past year. He admits 
that he lied in so stating, and that he did not tell the 
Bureau that he had been in Japan or Germany, [but 
explains his conduct by saying that] he was nervous and 
afraid, and wanted to think things over. He stated that 
he intended to inform the Bureau after July 6, 1942, when 
Dasch and the petitioner Kerling were to meet in Chicago, 
but he was apprehended by the Bureau on June 27, 1942. 
He admits he saw at least six people in Chicago, including 
his father, mother, uncle, and aunt, all of whom knew 
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he had just returned from Germany aboard a submarine 
with others, but admits he told none of them of his in- 
tention to inform the authorities. 


Citizenship of Petitioner Burger 
In the petitioners’ brief (p. 12) it is practically 
admitted that Burger is not an American citizen. The 
respondent's brief, however, (Appendix IV, page 84) 
contains the following statement of facts as to Burger: 

Ernest Peter Burger was born in Germany in 1906. He 
entered the United States with a German passport 
in 1927. He filed a declaration of intention to become 
a citizen later in that year. A certificate of citizenship 
was issued to him in 1933. Four or five months thereafter 
he returned to Germany with an American passport, and 
remained there until shortly before the commission of the 
offenses . . . alleged against him. 

Burger joined the German Army as a private on August 

7, 1941, and at that time took an oath of loyalty to Hitler. 
By this act, he automatically forfeited his American citizen- 
ship under the provisions of U. S. Code, Title 8, Sec. 801 
(b) and 801 (c).* Sec 801 (b) provides: “A person who is 
a national of the United States . . . shall lose his nation- 
ality by . . . taking an oath or making an affirmation or 
other formal declaration of allegiance to a foreign state.”’ 
Ihe oath of loyalty to Hitler, the Chancellor and Presi- 
dent of the German Reich, and the Commander in Chief 
of its armed forces, constitutes the clear equivalent of an 
oath of allegiance to the German Reich. 

It is also there stated that Burger has lost his Amer- 
ican citizenship under Sec. 801 (c) by: 

Entering or serving in, the armed forces of a foreign 
state unless expressly authorized by the laws of the United 
States, if he has or acquires the nationality of such foreign 
State. 

and it is suggested that there is no law of the United 

States expressly authorizing Burger's service in the 

armed forces of Germany, either as a soldier in the 

Army or as a saboteur and spy employed by the German 

High Command. 


The Journal of the Court 


Wednesday, July 29, at 12:00 A.M., the Court met in 
Special Term, pursuant to a call by the Cuter Justice, 
having the approval of all of the Associate Justices. 

Cassius M. Dowell, of Washington, D C., one of the 
counsel appointed to defend the persons before the 
Military Commission, was admitted to practice before 
the Court. 

The Cuier Justice announced that the Court had 
convened in Special Term in order that certain applica- 
tions might be presented to it and argument be heard 
in respect thereto. 

He also announced that Mr. Justice DouGLas had not 
yet arrived, but that he would be vouched in and would 
participate in the decision of the Court in the matter 
to be presented. 

In response to the inquiry of the Cuter Justice, the 
Attorney General stated to the Court that the CHIEF 
Justice’s son, Major Lauson H. Stone, an officer in 
the United States Army, assisted defense counsel, under 
orders, in the presentation before the Military Com- 
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mission of the case, in relation to which a Special Term 
of the Court had been called, but that he in no way had 
connection with the proceeding before the Court, and, 
therefore, counsel for all parties joined in urging the 
CuHieF JusTICE to participate in the consideration and 
Colonel Kenneth C. Royall, of 


counsel for the petitioners, concurred in the statement 


decision of the case. 


and request of the Attorney General. 


A motion to direct the Clerk of the Court to im 
pound certain portions of the record and to hold the 
same for the exclusive use of the Justices of the Court 
was granted. On a subsequent day the impounded 
papers were re turned by the Clerk to counsel. 

Motions for leave to file petitions for writs of habeas 
corpus were submitted and argument in support of the 
motions was commenced by Colonel Kenneth C. Royall 
for the petitioners, and by Mr. Attorney Gene ral Biddle 
for the respondent in opposition thereto 

The Court adjourned until 12 o'clock, July 30. 

Phursday, July 30, 1942, 
for leave to file petitions for writs of habeas corpus were 
siddle 
spondent in opposition to the motion and concluded 


Kenneth C. Royall for the 


support thereof. 


argument on the motions 


continued by Mr. Attorney General for the re- 


by Colonel petitioners in 


The Court adjourned until Friday, July 31, at 12 
o'clock. 


Friday, July 31, 1942, on the coming in of Court, 


the following per curiam opinion was read by the 
CHIEF JUSTICE: 

In these causes motions for leave to file petitions for 
habeas corpus were presented to the United States District 
Court for the District of Columbia, which entered orders 
denying the motions. Motions for leave to file petitions 
for habeas corpus were then presented to this Court, and 
the merits of the applications were fully argued at the 
Special Term of Court convened on July 29, 1942. Coun 
sel for petitioners subsequently filed a notice of appeal 
from the order of the District Court to the United States 
Court of Appeals for the District of Columbia, and they 
have perfected their appeals to that court They have 
presented to this Court petitions for writs of certiorari 
before judgment of the United States Court of Appeals 
for the District of Columbia, pursuant to 28 U. S. C. §& 
347(a). The petitions are granted. In accordance with 
the stipulation between counsel for petitioners and for the 
respondent, the papers filed and argument had in connec 

petitions for 
certiorari 


tion with the applications for leave to fil 


habeas corpus are made applicable to the 
proceedings. 

The Court has fully considered the questions raised in 
these cases and thoroughly argued at the bar, and has 
reached its conclusion upon them. It now announces its 
decision and enters its judgment in each case, in advance 
of the preparation of a full opinion which necessarily will 
require a considerable period of time for its preparation 
and which, when prepared, will be filed with the Clerk. 

The Court holds: 

(1) That the charges preferred against petitioners on 
which they military 


pointed by the order of the President of 


are being tried by commission ap 


July 2, 1942, 


allege an offense or offenses which the President is author- 
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ized to order tried before a military commission 


(2) That the military commission was lawfully con 


stituted. 
lawful custody, 


(3) That held in 


trial before the military commission, and have not shown 


petitioners are 


cause for being discharged by writ of habeas corpus 


The motions for leave to file writs 
habeas corpus are denied. 
District 


directed to issue forthwith 


petitions for 


The orders of the Court are affirmed. J 


mandates are 
Mr. Justice MurpuHy took no part in the considerati 

or decision of these cases. 

Ihe case was argued for the petitioners by Colon 
Kenneth C. Royall (with him on the brief, 
M. Dowell, Colonel, U. S. A.), and by Mr. Attorney 
General Biddle for the respondent (with him on th 
brief, Maj. Gen. Myron C. Cramer, U. S. A., The Judg 
Advocate General; Mr. Assistant Solicitor General 
Cox.; Col. Erwin M. Treusch, U. S. A.; George Thomas 
Washington; Robert S. Stevens; Myres S. McDougal 
and Lloyd N. Cutler). 

NOTE: 
states that the preparation of a full opinion “necessari 


( sASSIUS 


It will be observed that the Cuter Justic: 
ly will require a considerable period of time for its 
preparation” and that when prepared it will be filed 
with the Clerk. 
of this decision will be 


When it becomes available, the review 
continued in the light of the 
final opinion. 
EDITORIAL NOTE: 

Ihose who desire a more complete understanding ol 
this case should prepare themselves by reading in full 
ran, 4 Wall 


the briefs and the opinions in Ex parte Milli 
(18 L. ed., 281). 


in that case that counsel for the petitions rs claimed the 


It was on the authority of the decision 


right of trial by jury in a civil court. 

Ex parte Milligan was argued and decided after the 
close of the war between the states, at a time when there 
were no armed forces which could take advantage of 
the acts of traitors, and at a time when sabotage had 
not been recognized as an element of warfare. In the 
modern sense of the term the Milligan case did not deal 
with sabotage. 

Milligan was not brought from enemy territory. He 
was a citizen and resident of Indiana and was taken into 
custody from his own home. 

The case is notable for the eminence of the lawyers 
who represented the accused. It is said that they acted 
without compensation because of their belief that a 
citizen, living under his own rooftree, outside the zone 
of conflict, was entitled to the right of trial by jury. 
Among those who appeared for the defense were David 
Dudley Field, Jeremiah S. Black and James A. Garfield. 
Those who represented the saboteurs in this case may 
Field, Black 
Garfield, but the record shows they discharged their 


not have been as widely known as and 
professional duty to the accused with fidelity and skill. 

Interesting material for further study will be found 
in The Milligan Case, edited by Samuel Klaus, published 


by Alfred A. Knopf in 1929. 
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A BRIEF FOR SIR EDWARD COKE 


By OLIVER R. BARRETT 


Of the Chicago Bar 


| has been said that the time from the last quarter 
entury of Elizabeth’s reign to the beginning of 
England's Civil War was, with respect to the achieve- 
nts of original genius and endeavor, the brightest 
riod in the history of the English people. It was the 
of the tuneful verse of the lyric poets, the fairy- 
ind of Spenser, the learned humors of Ben Jonson, the 
sing star of Milton, and the immortal creations of 
Shakespeare. It was the time of the explorations of 
Frobisher, Drake and Raleigh, and of English settle- 
nts in America, and in India, the time of Bacon, the 
ther of experimental philosophy, and of Coke, the 
racle and the defender of the common law. 


It was a time when it was still thought in England 
that man was made for the State and not the State for 
man. A time when the law was shrouded in mystery, 
vhen the learned were few and the unlearned were con- 
ent to venerate what they could not comprehend. It 
was the time of a vain monarch of meager talents and 
still more slender virtues who rewarded the peppered 
flattery of his courtiers with rich gifts, and was put to 
shifts to balance his prodigality by levies upon his sub- 
jects; a King who was led to claim the right to control 
w influence the decisions of Courts of Justice, in order 
to prevent their interference with plans to augment his 
power or increase his wealth. It was in that time when, 
standing beside the trickling spring that was to flow 
nto the ocean of the law, Coke fought for the cause of 
iberty and justice, for right reason, and for the suprem- 
acy of the law. 


Coke was the author of a goodly shelf of legal tomes, 
known to all but read by few. In the First Institute 
he wrote “Knowledge of the law is like a deep well, 
uit of which each man draweth according to the 
strength of his understanding.” Any lawyer who today 
might attempt to draw from the well of Coke’s legal 
writings, would probably be impressed with the thought 
that no legal author has ever gone deeper into that 
well, or come up drier. To the average lawyer the name 
{ Sir Edward Coke may have no more of vital signifi- 
cance than a faded leaf that might fall from some ancient 
volume, an old parchment engrossed in undecipherable 
script, or a fly embedded in an amber bead, and ex- 


hibited as a curious relic of antiquity. 


1551-52. An 


only son of a successful lawyer, he started in life “on 


Edward Coke was born February a 


a good bottome” left him by his father, enjoyed an ex- 
tensive and lucrative practice and was married early in 
life to an heiress of great wealth. Riches, however, did 
not incline Coke to frivolity nor did affluence interfere 
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with his studious habits, for retiring at nine it was his 
custom to rise at three to resume the study of the law, 
in his youth, and the writing of it in his age. 

To this day Coke has held an encyclopedia rating as 
the “greatest common lawyer of all time.”” A distinction 
unlikely ever to be challenged, in view of the changes 
in the common law, due to the simplification of plead- 
ing and procedure, and the multiplication of reports 
and text books. 

In England, Coke is remembered for his efforts to 
preserve the rights and liberties of the people against 
the encroachments of royal prerogative. But he is re- 
membered also for his unworthy exhibition of rancor 
and insult toward the prisoner, in his prosecution, as 
Attorney General, of Sir Walter Raleigh, of Essex and of 
others, when his zeal outran his discretion. 

For many years there was an historic rivalry between 
Coke, who appeared to be wholly swallowed up in the 
law, and Bacon, of whom it was said that talents which 
appear singly in others, shone forth in him united and 
eminent. Coke and Bacon were rivals in the practice of 
law, for judicial appointment, and for the hand and 
fortune of Lady Hatton. In the courts of law Coke 
monopolized the practice. In the court of King James, 
the smiles were for Bacon, the courtier, while the 
frowns were for Coke. Happily for Bacon, Coke won 
Lady Hatton for his second wife, and she in her own 
unhappiness strove mightily to insure his discomfort 
and embarrassment, succeeding best in the intermittent 
periods of their residence together. 

Bacon became Lord Chancellor, only to be im- 
peached and degraded for selling justice. Coke became 
Lord Chief Justice, to be dismissed from his high office 
because he defended the integrity of the courts against 
the encroachments of a King, who, possessing the power 
to appoint and remove the judges, assumed that he 
should also have the right to control their decisions. 


To the legal wisdom of Coke we are indebted for the 
rule in Shelley's case, and also for some of the best 
known legal quotations. 

“The gladsome light of jurisprudence.” 1 Inst. Epilogue. 

“A man’s house is his castle.” 3 Inst. p. 162. 

“They (corporations) cannot commit treason, nor be 
outlawed nor excommunicate, for they have no souls.” Case 
of Sutton’s Hospital, 10 Rep. 32. 

“Reason is the life of the law; nay, the common law itself 
is nothing else but reason.” 1 Inst. Sec. 138. 

Coke’s declaration that the common law itself is noth- 
ing else but reason brought him close to disaster, which 
he evaded by confounding the King with the subtle 
fallacy that the reason which animates the law is 
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“artificial’”’ and not “natural reason.” 






King James who concurred when his 
flatterers bestowed upon him the title 
of the British Solomon was prompted 














































by his advisers to claim the right to 
transfer any cause from a court of law 
to the King, to permit his “judging 
whatever cause he pleases in his own 
person, free from all risk of prohibi- 
tion or appeal.” Accordingly, all the 
Judges were summoned in council be- 
fore the King, for him to hear, what 
they could say against this proposal 
When James was advised that a King 
must not act as Judge, because an in- 
jured party could have no remedy 
should the King err, the following 
occurred: 

King James: “My Lords, I always 
thought, and by my soul I have often 
heard the boast, that your English law 
was founded upon reason. If that be so, 
why have not I and others reason as 
well as you the Judges?” 

Coke, C. J.: “True it is, please yout 
Majesty, that God has endowed your 
Majesty with excellent science as well 
as great gifts of nature; but your Majesty 
will allow me to say, with all rever 
ence, that you are not learned in the 
laws of this your realm of England, and 
I crave leave to remind your Majesty 
that causes which concern the life o1 
inheritance, or goods or fortunes, of 
your subjects, are not to be decided by 
natural reason, but by the artificial rea- 
son and judgment of law, which law is 
an art which requires long study and 
experience before that a man can attain 
to the cognizance of it. The law is the 
golden mete-wand and measure to try 
the causes of your Majesty's subjects, 
and it is by the law that your Majesty 
is protected in safety and peace.” 

King James (in a great rage): “Then 
I am to be under the law—which it is 
treason to affirm.” 

Coke, C. J.: “Thus wrote Bracton, 
“Rex non debet esse sub homine. sed sub 
DEO ET LEGE.’” 

The King, confused but not convinced, turned to the 
expedient of making laws by proclamations, in which 
the King—in the language of the protest made to 
Parliament—promulgated new laws, amended old laws, 
and prescribed penalties to be inflicted without trial. 
James, hoping to silence the protests of those who had 
suffered through his proclamations, ordered that the 
Judges be summoned to declare whether these powers 
he had assumed “did not by law belong to him.” Coke 
drew the answer of the Judges which was against the 
King, and Coke added: “The King, by his proclama 
tion or otherwise, cannot change any part of the common 
law, or statute law, or customs of the realm.” (12 Coke 


Rep. 75.) 
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A little later a plan, calculated if not intended, to 
insure that the decision of the Judges would be agree- 
able to the Kir 


paper te Oe terpenes Pr” SR 


ig was adopted in the case of an aged 





and pious clergyman named Peacham whom the King 
wished to have convicted of treason. The King’s plan 
was to have Lord Bacon separately interrogate the 
Judges before the trial, each to give his opinion as to 
whether the facts as stated to them were “sufficient to & 
convict.” Coke alone refused to give an opinion, saying 
that it was unfair to the accused to have the facts 
presented to the justices in camera and ex parte, with 
no opportunity for cross-examination, or for hearing 





the case of the accused. And then King James caused an 






inquiry to be made of each of the Judges, asking them 
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any time his Majesty required to consult them 

it any case pending in which he was interested, 

ther they would stay the proceedings in the mean- 

All of the Judges agreed except Coke, who 

-wered, “When the case should be, he would do that 

h should be fit for a Judge to do.” Whereupon 

Coke was dismissed with the message from the King, 
will that you be no longer our Chief Justice.” 

\fter his dismissal from the bench, Coke was elected 

Parliament and there did much to keep alive the 
rit of resistance to the encroachments on the people's 

hts by King James and later by King Charles I. 

sland, says Lord Campbell, is indebted to Coke in 

» small degree “for the free constitution under which 

is our happiness to live.” 

In 1621 he drew up, and Parliament adopted, a 

Protestation” maintaining among other things that 

liberties, franchises and privileges, the making of 
iws, and freedom of speech to debate them in Parlia- 
ent “are the ancient and undoubted birthright and 
nheritance of the subjects of England.” 

King James, in his wrath, immediately prorogued 
Parliament and “did declare the said Protestation to 
be invalid and of no effect.”” After which, with his own 
hands, he removed it from the Journal of the House of 
Parliament and tore it to pieces in the presence of the 
Privy Council and the Judges of the Courts of England. 

Coke was arrested, his papers were seized, his home, 

@ his chambers in the Temple sealed up, and the ex- 
Chief Justice was imprisoned in the Tower of London. 
By way of insult he was informed that he might “‘con- 
sult with eight of the best learned of the law, on his 
case.” 

Coke thanked his monarch for this attention, and 
replied that “he knew himself to be accounted to have 
as much skill in the law as any man in England, and 





therefore, needed no such help, nor feared to be judged 
si by the law; he knew his Majesty might easily find a 
pretense whereby to take away his head; but against 
this it mattered not what might be said.”’ 





‘ Coke sent for his law books and until released nine 
— months later, continued writing on his commentaries in 
mS © the Tower. He there may have contemplated his own 

part in having earlier sent Sir Walter Raleigh to that 

1, to [} dungeon where Raleigh wrote his monumental history 
gree- # and so “with his prison hours enriched the world.” 
aged In the Parliament of 1628, in the reign of Charles I, 
King Coke framed and was influential in carrying the Peti- 
plan tion of Rights called the “Second Magna Carta,” and 
the then the intrepid patriot, nearing the age of four 
iS tO score retired to his home in Stoke Pogis. For the few 
it to # years that he had yet to live, Coke resided there alone 
ying with his daughter, for his wife would not endure the 
facts singularity of his devotion to the law, and there he 
with wrote the Second, Third and Fourth Institutes of the 
ring laws of England 
dan § At last there came an end to Coke’s studies and to his 
vem, [| writing. He laid aside his legal quill with no keen 
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regrets, for he observed and wrote at the close of his 
last book, that he had in some sort envied the state of 
the honest plowman, who at his work might whistle some 
self-pleasing tune, or the mechanic who at his tasks 
could “merrily sing,”” while he who writes of the law 
must be attentive only to that which he collecteth 
“without any expression of joy or cheerfulness whilst 
he is at his work.” Epilogue 4 Inst. 

As the time drew near after his long struggle for the 
law, he feared death not more than he had feared the 
King, and with no outward sign of sickness but only 
spent by age, it came his time to die. 

Even as the feeble flickerings of the fading mind of 
the dying man cast here and there, came the arresting 
sound of hushed voices and tramping feet through the 
halls, for on the King’s orders Coke’s home was searched 
as Coke lay dying and all his papers and manuscripts 
were seized and carried to the King for his inspection 
to prevent the publication of any work Coke might 
have written, that could be considered prejudicial to 
the prerogatives of King Charles I, !'est the people 
“might be misled by anything that carried such authority 
as all things do that he either speaks or writes.” 

For a Judge who held office merely during the King’s 
pleasure to fight as Coke did, to protect the integrity 
of the law against the pretensions of “divine right” 
entertained by the Stuart Kings, required not merely 
honesty of purpose but a resolution, constant against 
the temptations of royal reward, and undaunted by fear 
of imprisonment, or even of death itself. 

But out of the years of untiring labor that had marked 
Coke’s study of the common law, out of his efforts to 
bring an orderly body of laws from the chaos of the 
old authorities, out of his confidence of the attainment 
of substantial justice even as between sovereign and 
subject through “the gladsome light of jurisprudence” 
Coke came to entertain a feeling of reverence for the 
law that amounted almost to a passion. 

If James, and his son Charles I—who inherited the 
throne and the ideas of kingship from his father—had 
acquiesced in the judgment of, and the law as laid 
down by Coke, there would have been no revolution in 
England and Charles I would not have been taken 
from the throne to die on the scaffold. 

The law as laid down by Coke, the advice given by 
Coke to the King on the matters of the King’s 
Prerogatives, has, by those who came after Coke, been 
held to be the right reason and the law of England. It 
is settled, that the King cannot act as Judge in any 
cause at law; that he cannot direct the decisions nor 
force the Judges to consult with him as to the disposi- 
tion of cases pending before them; nor can the King 
make new laws by proclamation, nor dismiss a Judge 
so long as he does “what is fit for a Judge to do.” 

Sir Edward Coke had many faults, and most of them 
were allied to pride, but in the memory of his struggle 
for law, much may be forgiven by those who live with 
the law. “Rome can bear the pride of whom herself 
is proud.” 
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ORGANIZED BAR ACTS TO 





INCREASE STUDY OF 


AMERICAN HISTORY 


Recent disclosures prompt plans for school and adult instruction 


Surveys recently comple ted indicate that twenty-two of our states are without min 


mum requirements for tea hing American history in their schools. Eighty-two per cent 
of our colleges and universities do not require study of our history, and many do not 
make a course in American history an entrance requirement. It has been estimated that 
more than half of our voters have had no American history taught in school. American 
history is an epic movement to ¢ stablish government by law, in which effort lawyers have 


ever been prominent. For many years the American Bar Association has been workir 


ig to 


increase public understanding of our national heritage. The Assoctation’s Committee on 
Coordination and Direction of War Effort has incorporated in the Assoc tation’s battle 
line a program designed to develop public studies and discussions of our institutions 
their spirit, our way of life, and our war and post war objectives. President Walter P 


Armstrong, the Chairman of the Committee, 


addressing the State Bar of Texas last 


month, announced the Association’s purpose to attempt to bring home to the American 
people a thorough understanding of our history as the best argument for the American 
system of liberty under law. Plans are in the making for implementing this purpose by 
cooperation with responsible organizations and agencies. The interest and endeavor of 
the organized bar have been the subject of editorial comment throughout the country. 
It has been observed that “the goal is a laudable one,” the bar’s program “merits the 
cooperation of every American school patron,” the undertaking “ought to get the sup 
port of organizations in the field in an attempt to coordinate effort,” and “should not 


prove controver stal.”’ 


AMERICAN BAR ASSOCIATION WAR ACTIVITIES 


Current Developments 


HE Committee on Coordination and Direction of 
War Effort is going forward with the development 
of a full Association public information program. At 
the request of the Executive Committee of the Junior 
Bar Conference which has received the resignation of 
Willett N. Gorham, National Director of the Junio 
Bar program, President Armstrong has appointed 
Robert Freer, of Washington, D. C., to be Nation 
al Director of the Public Information Program of the 
American Bar Association. Mr. Freer has been a mem- 
ber of the Federal Trade Commission since 1935. He 
is a member of the Board of Trustees of George Wash- 
ington University, and has served as president of the 
Federal Bar Association and in various other positions 
which eminently qualify him to direct the important 
work of the expanded Public Information Program. 
A prominent place in the Program will be given to 
An outline 


discussions of our history and institutions 
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of the entire Program will be contained in an early issu 
of this Letter. 


The Committee on Coordination and Direction ol 


War Effort recently informed state and local bar asso 
ciations of its intention to investigate the effect of tir 
and gasoline rationing upon the administration ol 
justice. To that end a form of questionnaire was sent 
to those associations with the suggestion that it be 
utilized to collect and assemble the indicated informa 
tion. It is not the purpose of the committee to attempt 
to establish an eligibility classification for lawyers as 
such, but only, if a serious impediment to the admin 
istration of justice appears, to present to the rationing 
authorities the facts concerning the exigencies of indi 
vidual lawyers whose situations require automobile 


transportation to serve the ends of justice. In securing 


answers to the questionnaire from such lawyers, state 


and local bar associations may find it useful to arrangé 


for the printing of the questionnaire in their law 
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nals, either as a means of distributing the question- 





or supplementary to preparation and distribution 





copies by the state and local associations. To insure 
ditious and efficient use of the data collected, secre- 
s of state and local associations are requested to 
smit all questionnaire replies to the headquarters 
he Committee on Coordination and Direction of War 
fort, Hill Building, Washington, D. C., in one package. 
Comments upon this fact-finding inquiry appear, 
the main, to regard the investigation as a desirable 
ort to preserve access to legal assistance and the estab- 


d system of administering justice. Characteristic 





rvations by presidents of state and local bar associa- 
ns refer to the undertaking as being essential and 
rected to a problem which exists throughout the 
ion. Letters received at the committee’s headquarters 
licate the unavailability of adequate train or bus 
insportation to many firms and individual lawyers 
ith large practices extending into numerous rural coun- 
s. One such lawyer writes: “We live twenty miles 


Circuit Judge. We live one hundred miles 


mn oul 
om the state capital where the Supreme Court sits. 
We can’t get an order peremptory, or otherwise, unless 

go to the state capital or to the resident Circuit 
ulge, and to depend on the mail or buses or railroads 
Anothe “The 


vriter alone, from the 16th of May to the 16th of June, 


‘ a very great handicap.” declares: 


ove one of his automobiles 1371 miles in essential 


ind necessary court and office business. In addition to 

hat, two other cars were driven by two junior members 
mune 1800 miles. This exceeds the usual mileage, but 
essential during some months of the trial periods from 

September to June, each year.” 

available to the Committee on 

War Effort 


hat at the end of April 1942 there were 4915 lawyers 


: Information made 


Coordination and Direction of indicates 


in the ranks of the United States Army and approx- 


mately 6400 officers. Of the latter, 732 were in the 





sui Judge Advocate General’s Department. These figures 
will be brought down to date, and with others, will be 
made available to the bar in an early issue of this 
B. Letter. The Committee is undertaking to preserve for 
oa the entire war effort of the organized bar a statistical 
cane and informational record. From time to time facts and 
- figures will be published for the information of state 
cm ind local bar associations and lawyers and the public 
be 
venerally. 
lid 
np Committee on War Work 
as Phe Committee on War Work has arranged with the 
in \merican Red Cross, National Headquarters, to com- 
ing bine the resources of that unique agency and those of 
di the organized bar to deal with the legal problems of 
pile men in the services and their families. The Red Cross 
ing is required by law to keep in touch with these problems, 
ate and the bar possesses the skill, as well as the only lawful 
ig right and duty, to apply legal techniques to their solu- 
aw tion. The plan of cooperation, stated in correspondence 
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between the Red Cross and the Committee, appears in 
the Committee’s ‘““War Series Bulletin No. 3.” 


Committee on Civilian Defense 

Lhe preparation of a handbook for use by the bar 
and civilian defense officers and agencies is progressing 
rapidly under the direction of the Committee on Civilian 
Defense. The Association of American Law Schools is 
cooperating in the preparation of the material. 

rhe Committee is giving attention, with other agen- 
cies, to the formulation of model statutes and ordinances 
to provide adequate emergency powers in state and 
municipal governments to deal with the needs of 
civilian defense. 


Committee on Improving the Administration of Justice 

Ihe importance to national efficiency of day in and 
day out attention to improving the administration of 
justice is intensified by the war. To enable those inter- 
ested in this work to become fully informed as to specific 
objectives and methods for their accomplishment, the 
Committee on Improving the Administration of Justice 
has had its series of judicial administration monographs 
reprinted in one convenient pamphlet. 

The committee has prepared a comprehensive and 
valuable report of the work of state committees which 
have been cooperating with it. The report indicates 
the specific advances made in each state to improve and 
reform the administration of justice. 


Section on International and Comparative Law 

The Special Committee on International and Legal 

Problems Raised by War Conditions is carrying on 
studies of both general and particular problems which 
require the attention of the bar. Among the general 
subjects are: 

1. The type of an international judicial organiza- 
tion which will be necessary in the post-war world. 

2. The setting up of appropriate claims conventions, 
and procedures for international arbitration. 

3. Executive agencies for the administration of inter- 
national law and the execution of judicial decrees. 

{. An international cooperative association. 

5. ‘The setting up of a world court and mixed arbitral 
tribunals to which nations may submit thei 
questions to judicial settlement. 

6. An educational campaign designed to quicken 
the consciousness of lawyers and laymen as to the 
existence, the importance, and the indestructibility 
of international law. 

Among the specific legal problems receiving the com- 

mittee’s investigation are: 

1. The legal status and validity of decrees and acts 
of governments in exile, and of courts of nations 
dominated by alien forces of occupation. 

2. The legal status and validity of anti-religious 
decrees. 

3. The expropriation of alien property. 

4. The freezing of assets of foreign governments. 
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The activities of the Special Committee are « x pec ted to 
result in many important publications 


Committee on Bill of Rights 


Emphasis is being given, in the work of the Com 
mittee on Bill of Rights, to the importance of mobilizing 
the nation’s maximum strength for victory without pel 
manent impairment of our basic rights. The committee 
is striving to focus attention upon the need for a sens¢ 
of balance and proportion in order to avoid impairment 
of democracy by the effort to preserve it 
sill of Rights Review, 


flects much credit upon the organized bar, may soon 


Publication of the which re 
be suspended unless donations are found to substantially 
replace the loss sustained through expiration of its 


grant from the Carnegie Corporation 


WAR ACTIVITIES 
STATE AND LOCAL BAR ASSOCIATIONS 
Front 


{dvances on the 


The Colorado Bar Association's Committee on Wat 
Work, as part of its program, is cooperating closely 
with the military authorities at Lowry Field in Denver, 
to provide a full legal service to each soldier and officer 
arriving there. Each man is assisted in preparing his 
will, checking his insurance, providing for allocation of 
his pay, and in putting his family and civilian affairs 
in order. Routine problems are handled by Army law 
Association 


officers, and members of the Colorado Bat 


are made available to supply special advice and 
assistance. 
The Missouri Bar Association's Committee on War 


Work has set up a network of county committees. The 
legal 
\ Legal 


Advisory Committee for the state performs a like func 


chairman of each county committee serves as 


adviser to the local Civilian Defense Council 
activity is 


tion at the state level. This civilian defense 


an addition to the substantial work of the association 
in providing legal assistance to men in the armed forces, 
their families, and draft boards. 

The Toledo Bar Association has organized its Legal 
Assistance Program to supply advice and assistance 
not only to selectees and their families, but also to draft 
boards. 

The State 
on National 


Sar of California, through its Committee 
Public 
its full strength to a program designed to procure fo1 


back- 


grounds. Excellent results have been achieved, evoking 


Defense and Relations, is lending 


the Navy, men with professional or business 


the favorable comment of Naval authorities. 


Legislative, Executive and Administrative Action 


The Senate passed H.R. 7164, amending the Soldiers’ 
and Sailors’ Civil Relief Act, on July 30. The Senate 
attached to the House bill an amendment relating to 
insurance, which previously had been adopted by the 
Senate (S. 1372). As the House took no action on the 
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last mentioned bill, its insertion as an amendment 
H.R. 7164 must yet be concurred in by that body. 
$y General Order No. 5, 
Emergency Price Control Act of 1942 has delegated 
War 


to administe1 


the Administrator of 


Executive Secretaries of Price and Rationi: 


Boards authority oaths and afhirmatio 
in connection with any document required to be sw 
to by the provisions of price control or ration 
regulations. 

By general order of the Alien Property Custodi 
executors, administrators, guardians, trustees, receiy 
and other officers, are required to file with the Custodiay 
before October 1, 


on o1 1942, upon a form procurabk 


from court clerks or any office of the Custodian 
report of any property in which they have reasonabl 
cause to believe an enemy country or its national has an 
interest. 

Another order provides for acceptance by the Cus 
todian of service of process or notice in any proceeding 
pending in this country, on behalf of persons resident 
in enemy or enemy occupied territory. 

Ihe following bills pending in Congress are pertinent 
to the war effort of the bar: 

H.R. 727 
war purposes. 


H.R. 7304 


punishable by fine up to $5,000 and imprisonment up 


-Providing for condemnation of lands for 
Providing that it shall be unlawful, and 


to 5 years, to pay or receive, or agree to pay or receiv 
any contingent fee for services rendered in negotiations 
for, or procurement of, or furnishing information co! 


cerning, a proposed government contract 


PUBLICATIONS 
rHE BAR 


RECENT WAR EFFORT 

OF INTEREST TO 

Griffin, R., and Shaw, R. M., School of the Citizen Soldier 

Appleton-Century (1942). 

Jordan, H. P. (editor) , Problems of Post-War Reconst t 

American Council on Public Affairs, Washington 

Price Control: War Against Inflation, How It Has Worked in 

Sweden, England, Switzerland 
authors, Rutgers University (1942 


Reston, J. B., Prelude 


Walker, C. L., Ci 
(Aug. 1942). 


d¢ on 


(1942) 


Canada and Several 
Press 
to Victory, A. A. Knopt (1942 
There She Stan 


ilian Defense ls Harper's 


War Damage Insurance, 51 Yaie Law Journal, 1160 (1942). 


Watson, G., Civilian Morale, Reynal & Hitchcock (1942 


AMERICAN BAR ASSOCIATION 
COMMITTEE ON COORDINATION AND DIRECTION OIF 
WAR EFFORT 


Walter P. 
Thomas B. Gay 


Armstrong, Chairman 


George Maurice Morris 


Leonard J. Emmerglick, Executive Assistant 
Headquarters: Hill Building, Washington, D. ¢ 


AMERICAN Bar AssOCIATION JOURNAI 





anes Mees 










SEI 











eT S 











EARLY AMERICAN PERIODICALS 


By GILSON G. GLASIER 


State Librarian, Wisconsin 


the 
\SSOCIATION JOURNAL has served 


N article in the last October number of 


AMERICAN BAR 

the valuable purpose of calling the attention of 

bers of the Bar to an interesting and important 
nch of legal bibliography. The United States Month- 
Law Magazine, there described, published in New 
rk, 1850-52, was among the most notable of the early 
law but was by no means the 


\ rican magazines, 


iest. The first legal periodical to be published in 
erica was “The American Law Magazine and Miscel- 
eous Repertory,” a quarterly magazine edited by 
hn E. Hall, Esq., of Baltimore, Maryland, published 
William P. Farrand Company, Philadelphia, and 
Mallory 
; published in 1808 and volume six, the last of this 
s, in 1817. 


821 under the 


Farrand, & Company, Boston. Volume one 


Publication of a new series was resumed 


title “Journal of Jurisprudence,” but 


s discontinued after the publication of one volume. 


\pproximately fifty publications with some claim to 
classed as legal periodicals were started between 1808 
1850. There is space here to mention only a few 


he most notable ones 


Hall’s “American Law Magazine and Miscellaneous 
Repertory” is entitled to first claim upon our attention, 
tt only because it was the first magazine of its kind to 
started in this country, but because of the apparent 
bility of its editor, its interesting content and its com- 
under the adverse conditions then 


irative longevity 


xisting. 
It should be recalled that the methods of distribution 


those days were slow and expensive. It was not 
ntil 1834 that mails were first forwarded by railroad 
and not until 1845 that Congress provided special postal 
rates for There 


magazines and pamphlets. was no 


omprehensive copyright law until 1831. Under such 
nditions it is not strange that the mortality rate of 
irly law journals was high. Few of these journals ran 
to more than three or four volumes and many stopped 


ith one. 


It seems worthy of special notice, therefore. that the 
irliest law magazine in this country ran for a total of 


ix volumes,—seven, counting the new series, and 


overed a period of approximately ten years. This was 
equaled by the “City Hall 

New York, 1816-1822, six 
volumes. It was not surpassed until the publication of 


the “American Jurist and Law Magazine” which began 


ilmost, but not quite, 


Recorder,” publishe d in 


n 1829 and continued until 1843, establishing a new 
record of twenty-eight volumes. This will be referred 
to again later on. 


In the preface to volume one of the “American Law 
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Magazine and Miscellaneous Repertory,” editor Hall 
points out that publication of a law journal was com- 
menced in London in 1803, which had been found of 


’ 


“enabled the editors to 


give the earliest intelligence of new and important de- 


“eminent utility” because it 
cisions On points in which the commercial world was 
He spoke further of the conflict 
of the various states, the difficulty of ascertaining the 


deeply interested.” 


laws of other states, the resulting inconvenience and un- 
certainty, and suggested that a law journal of the kind 
proposed might in some measure remove such incon- 
veniences and uncertainties. The height of his ambi- 
tion is indicated by his prefatory statement that, “Tf 
he be so fortunate as to attract the attention of pro- 
fessional gentlemen throughout the country and be 
aided by the communication of such laws and decisions 
of general importance as are enacted or adjudged in the 
respective states, the work which is now submitted for 
their patronage may in time compose the rudiments 
of a complete system of American Jurisprudence.” He 
apparently sensed the need for a “restatement of the 
law,” which did not become a reality in this country 
for more than a century later, through the important 
work of the American Law Institute. 

Much of the material appearing in Hall’s magazine is 
of historical as well as legal interest. The cases reported 
were from both English and American courts and seem 
to run largely to commercial and maritime law, which 
was natural in a young, rapidly growing nation, largely 
engaged in foreign trade. But there were other matters 
of vital interest, such as digests and abstracts of session 
laws of neighboring states, articles on various legal 
subjects, book reviews, bibliographical notes, etc. Some 
of the items of special interest and importance at the 
time were: 

Observations on the law of treason in the United States 
as applicable in the case of Colonel Aaron Burr; 

Impeachment proceedings in the United States Senate of 
Senator John Smith of Ohio, accused of participation in 
the imputed treason of Aaron Burr; 

rranslations of portions of the civil law; 

A report of the judges of the Pennsylvania Supreme 
Court, giving a list of English statutes in force in Pennsyl- 
vania and those which they recommended for adoption. 
Much space is given to the celebrated case of the New 

Orleans Batture, which was a dispute between Mr. 
Livingston, a citizen of New Orleans, and the federal 
government, involving the title to alluvial land at the 
mouth of the Mississippi River. President Jefferson 
personally took an active part in this law suit, attempt- 
ing to have the federal title upheld, but the courts 
decided against him. 


Then there is the review of Hillhouse’s proposed 
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amendment to the Federal Constitution and Dupon- 


ceau’s translation of Bynkershoek’s treatise on the law 
of war. 

In the last volume published in 1821, is a most in- 
teresting account of the trial of William Penn and 
William Mead at the Old 1670 for 


assembly “to the disturbance of the peace of our Lord 


Jailey in unlawful 


the King.”” Soldiers having taken possession of the meet- 
ing house where Penn had been preaching, he held a 
same vicinity. His arrest 


ably 


basing his arguments on the rights secured to English- 


meeting in the street in the 
and prosecution followed. He defended himself, 
men by Magna Carta, and the jury refused to convict 
him, whereupon he and his companion were fined and 
jailed for contempt for failure to remove their hats in 
court. The jury were also jailed for contempt for refus- 
ing to bring in the verdict of guilty demanded by the 
court. Upon habeas corpus all were released. This is 
a significant incident in the early struggle for civil 
rights and most interesting reading even to this day. 

From this general survey of Mr. Hall's magazine, we 


conclude that it constituted a generous and valuable 
contribution to the legal literature of that time. 

The next legal periodical which seems worthy of 
mention as such is “The Carolina Law Repository” 
which first appeared at Raleigh, North Carolina, in 
March, 1813 and was published semi-annually to Sep 
1816. 


bibliographical sketches, opinions of 


tember, Besides several miscellaneous articles, 


American and 
foreign jurists, etc., it contained reports of cases ad- 
judged in the Supreme Court of North Carolina from 
1811 to 1816 inclusive by John L. Taylor, Chief Justice. 
It was bound in two volumes and cited as the ‘‘Carolina 
Law Repository,” but the cases were later included in 
and became a part of the official North Carolina Re- 
ports. See: Preface to Volume Four of North Carolina 
Court Reports, Second 
Twenty-Two, American Jurist and Law Magazine, page 
130. 

Seven legal periodicals, mostly containing reports of 


Supreme Edition; Volume 


cases, were begun between 1811 and 1820, but all were 
short-lived except the “City Hall Recorder,” New York, 
which ran from 1816 to 1822, 

In 1822 Griffith’s law register was published at Burl 


SIX volume S 


ington, New Jersey by William Griffiths, under the 
title “Annual Law Register.”’ It consists of two large 


octavo volumes, numbered three and four. Volumes 
one and two were never published. “They comprise 
a great body of very highly valuable legal information 
respecting the institutions and rights of persons and 
things of each of the twenty-four states then in existence, 
together with a far more accurate and complete Amer- 
ican legal bibliography than had before been published. 
Most of the matter was obtained from the answers of 
gentlemen of experience and eminence at the bar, to 
a series of questions proposed to them by the editor.” 
23 American Jurist and Law Magazine, page 136. 


An interesting feature of this publication is a census 
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of the lawyers in the United States by which the tota 


number of lawyers in this country at that time was 


determined to be about six thousand, distributed as 


follows: 


New York 139] Kentucky 307 
Massachusetts 521 Connecticut 273 
Virginia 2 Maine 217 
Pennsylvania 417 Ohio 904 


Ihe balance were distributed among the other stat 

no one of which contained more than two hundred. It 
is interesting to compare these figures with those giver 
Monthly 


(as noted in the 


in the “United States Law Magazine,” 
1851, which 


AMERICAN BAR AssoOcIATION JOURNAL, Volume 27, pag 


pub 


lished in article in the 


677, October, 1941) gave the whole number of lawyers 


in the United States as 24,948, divided by states as 
follows: 
New York 1,740 Connecticut (Not given 
Massachusetts 1,132 Maine Not given 
Virginia ..... 1,420 Georgia 908 
Pennsylvania . 1,848 Illinois 862 
Kentucky 1,066 Indiana 851 


Apparently about one half of the lawyers were the! 
scattered among the other states. It appears from this 
that during the thirty years between 1821 and 1851 
the lawyer population had increased more than fou 
hundred per cent. 

“The United States Law Journal and Civilian’s Maga 
made its first 1822 
lished in New Haven, Connecticut, by 
Ralph Lockwood of New Haven 
Haynes of New York City. Three 
magazine carried it over into 1823 where it stopped for 


zine” appearance in It was pub 
two attorneys, 


Charles G 


this 


and 


numbers of 


a time, but two numbers of a second volume were pub 
Mr. New York in 
“United States Law Journal Quarterly.” 


1826 unde 
This 


magazine is thoroughly reviewed in an article by the 


lished by Lockwood in 


the title 
late Simeon E. Badwin, a former supreme court judge 
and governor of Connecticut, and a former president 
of the Volume 
AMERICAN Bar ASSOCIATION JOURNAL, page 37 


Fou 
(1918 


Judge Baldwin’s article brings out the settled policy ol 


American Bar Association, in 


this magazine to criticize freely and frankly judicial de 
cisions. In current vernacular, the editors “pulled no 
punches” in condemning court decisions which they 
believed to be based on erroneous premises or reasoning 


In 52 Am. L. Rev., 121, 


Baldwin's article 


it is said in a review of Judge 
“Its editors seemed to consider that 
their first duty was to criticize, and the various issues 
contained many examples of sharp condemnations of 
errors of the courts in their opinions and of many 
Whether 


were the first to exercise this particular phase of the 


other things which required reform they 


right of “freedom of the press,” we are unable to say. 


Publication of the “American Jurist and Law 


Magazine” began in Boston in January, 1829. It was 


a quarterly, two volumes a year, and ran into twenty 
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volumes, ending in 1843. A review of the “plan 


objects of this journal” found at page one of 


ed a ime Nineteen, (1838), beginning its tenth year, 


des the Journal into “departments” and gives a 








307 prehensive list of the subjects and scope of the 
27 | intended to be covered. A general index to the 
217 st ten volumes is contained in the tenth volume and 
04 ide a part of it, although it was published subsequent 
sa that volume. A second general index of the next 
“‘¥ volumes was promised but so far as I can find, was 
s er published. 
2 The “United States Law Intelligencer,” also known 
re the “Law Intelligencer,” was published at Providence, 
: Rhode Island, beginning in January, 1829, by Joseph K. 
ile \ngell. Its purpose was “to afford seasonable and 
curate intelligence of whatever may be interesting 
ge lative to the science of law and the practice and con- 
itution of courts of justice.” It appeared monthly in 
n «tavo form and continued for three years, each year 
n nstituting a volume 
US \ number of other law journals ventured into the 
62 field between the years 1830 and 1850, the most 
5 ; successful of which, judging by the number of volumes 
then HE published, were the following: 
this & Che Law Reporter, Boston, 1838-1866, 27 volumes; 
85] New York Legal Observer, New York, 1842-1854, 12 
Eas volumes; 
Western Law Journal, Cincinnati, Ohio, 1843-1853, 10 
volumes; 
ava 
pub ’ 
1eys 
G 
this } 
| for 
pub ; ' 
a SERJEANTS-AT-LAW; THE 
This . 
Io those who are interested in the early history of 
the English Law, an Article in the May number of The 
dg Virginia Law Review will strongly appeal—it is styled 
st SERJEANTS/AT/LAW. THE ORDER OF THE 
‘oul COIF” 
18 
ds Che Serjeants, unknown to the most ancient English 
de ee 4 
Law, seem to be the successors of the “Conteurs” of 
Bs / Norman times; the Order came into being under the 
ithe wise King, Henry II, in the latter half of the twelfth 
7 | century. It does not seem to have worn the “‘coif” in the 
dg earliest times—the coif being a white covering for the 
tha head worn by them officially. 
sues 
bea rhey “were awe-inspiring personages.” They fed the 
am) Bench; they led the Bar; they were in an inner circle of 
hey | Great Men of the Realm, the Judges on as off the Bench, 
the called them “Brother,” and until Queen Victoria’s time 
be every Judge of the King’s Bench, every Chief Justice of 
as the Court of Common Bench or Court of Exchequer 
was must be a Serjeant—although, indeed, in later times he 
nity 


was made a Serjeant and a Judge at the same time. 
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American Law Journal, new series, Philadelphia, 1848- 
1852, 4 volumes. 


Another magazine which seems not to be generally 
known or listed was “The Man of Business, or Every- 
man’s Law Book,” published at Greensboro, N. C., 
and edited by Benjamin Swaim. It consisted of two 
volumes. Volume one covered from October, 1833 to 
July, 1934 inclusive, and volume two from October, 
1834 to October, 1935, inclusive. This magazine con- 
tained a number of articles of various legal subjects 
and forms for drawing up and executing legal docu- 
ments. No cases were reported. 


It appears from this rather cursory review of early 
legal periodicals that they contributed richly to the 
legal literature of the nation and must have helped 
materially in shaping and developing our American 
system of jurisprudence. With their remarkable growth 
in volume and number during the past ninety odd 
years since 1850, and with the increased facilities of 
indexing them now available, legal periodicals are still 
continuing to exercise a marked influence upon the 
legal thought of the country. 
that they are today the most effective medium for 


It may be safely said 


placing before the American public advanced ideas 
looking toward improvement in all the various branches 
of the law. They form, as it were, the very spearhead of 
law reform in the United States. 


ORDER OF THE COIF 


They had a separate Inn of Court, separating them 
from the ordinary Barrister and, indeed, the K.C. 

The whole story of the status of the Serjeant, from 
the initiation of the Order till its destruction in 1875 
by Statute, is accurately and entertainingly traced by the 
learned author. 

Perhaps the value of the Article may not be considered 
by the anecdote showing the difference between the 
“serjeant” and the “Sergeant” told early. It is said that 
“in the days of Victoria, a Serjeant-at-Law was invited 
by a Colonel of the Army to dine with him and the other 
officers; presenting himself at the appointed place, he 
was met by an orderly who asked his name; being an- 
swered ‘Serjeant Asterick,’ the orderly drew himself 
up and looking aghast said, “This is an officers’ mess. 
Where the non-commissioned officers eat, I have no 
idea.” ”’ 

Notwithstanding what is now considered a clear dis- 
tinction, it was not unusual in olden times to call the 
Serjeant-at-Law a Sergeant. 

WILLIAM RENWICK RIDDELI 
Osgoode Hall, Toronto 
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Prisoners of War: A study in the development of 
international law, by William S. Flory. American Coun 
cil on Public Affairs, Washington, D. C. Pp. 180.—This 
study is most timely and welcome, though it does not 
cover the actual treatment of prisoners of war by the 
various civilized and semi-civilized countries. It is meant 
to be theoretical only, to set forth the principles and 
rules slowly and gradually evolved, largely through the 
efforts of the International Red Cross, to solve the diff- 


cult problems of war-prisonerships. 


The average lawyer or layman doubtless has a very 
inadequate and superficial idea of the magnitude and 
complexity of that problem. Contributions to the grati- 
fying results achieved have come from unexpected quar- 
ters—Jean Jacques Rousseau, for example. Considera- 
tions of humanity have had something to do with those 
results, as have certain legal and juristic philosophies. 
Fear of retaliation, too, has deterred some governments, 
chiefs, from treating 


dominated by ruthless military 


prisoners of war too brutally. There are reports of 
Japanese atrocities in China and elsewhere which, if 
true, would constitute outrageous violations of law and 


decency, but verification of them is difficult. 


The rules dealing with war prisoners of necessity deal 
with many matters—maintenance, housing, labor, com- 
pensation, discipline, release, parole, etc. 

What the present war, with the reactionary pseudo 
theories of Hitlerism and Fascism in the ascendancy, will 
bring forth in respect of prisoners and interned civilians, 
only time can tell. Nothing good is to be expected, of 
course. But, after the conflict, progressive changes in 
international law and custom in the premises will be 
resumed, as in all other fields. It is therefore with profit 
and edification that the historical study under notice 
will be read. 


The Assembly of the League of Nations, by Margaret 
E. Burton. Pp. 438. 
great deal is being said these days about the necessity 


University of Chicago Press.—A 


of preparations for winning the peace after winning the 


war. This work by Miss Burton is a notable and sub- 


stantial contribution to the permanent literature on 
the kird of world order true liberals and progressives 
should work for, for that order is morally certain to 
provide for a world organization modeled upon the 
League of Nations. Isolationism is not dead in the 
United States, but American membership in a world 
organization designed to insure peace and justice is im- 
perative, and opposition to such membership will spell 


blind reaction and sheer Bourbonism. 


The League of Nations will no doubt be reorganized 
and revivified. The mistakes and failures of the League 
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studied soberly and scientifica 


must, of course, be 


Ihe successes of the League must be accorded full 


recognition, however. Too many shallow critics of 
League know very little of its achievements. Miss B 
ton’s admirable study is earnestly recommended to fail 
minded doubters—it is bound to make a deep impression 
upon them. 


The Assembly evolved. It was not, in 1939, what 


covenant of the League intended it to be. It became 
under the pressure of events, a powerful policy 
determining body. Statesmen of high intellectual and 
moral standing, mostly representing the smaller states 
directed its steady development. Its remarkable debates 


surprised many enlightened observers and convert 


many skeptics. 

Just how the Assembly grew, improved its procedur 
gained authority and prestige, extended its actual juris 
diction, and what it initiated and accomplished, Miss 


Burton tells us in a lucid and detailed narrative 
lo quote her: 


Whether or not the Assembly of the League of Nations 
is ever again convened in the Palais des Nations at Geneva 
it has done much to lay down the lines for the represent: 
tive body of the international organization of the futur 
Little need be torn down; much firmly-built and well 
tested structure may well serve as the framework of the 
future representative body either of the League or of its 
successor. 


Ihe League was too good for some Americans and 


Same may 
We shall 
need, and we shall have, a League, a Court, a Secretariat 


not good enough for other Americans. The 
be said of the International Court of Justice. 
and several commissions and other instrumentalities 
after the war if civilization is to be saved and the forces 
This 


assuredly is the minimum. What other reforms, what 


of evil and darkness are ta be kept in check. 
further limitations upon national sovereignty and inter- 
national license, will prove feasible and possible, is a 
question the wisest thinkers cannot now answer with 
any reasonable confidence. 

Victor S. YARROS 
Chicago, Illinois 


The Just and the Unjust, by James Gould Cozzens. 
1942. New York: Harcourt, Brace & Co. Pp. 434.—The 
author of this story may well be a candidate for the 
The book 
is extremely well written and, although long, holds a 
While 
be the story of two city gangsters on trial in a small 


Pulitzer prize, as suggested by many critics. 


sustained interest for the reader. it purports to 
town court, it is in reality a description of the relation 
of the law to the life of a typical American rural com- 
munity where every one knows each other and each 
other's parents and grandparents. Anyone who has lived 
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uch a community will smile reminiscently at the 
hor’s characterization of old Judge Coates; of Jesse 
irhart, the local politician whose maneuvers affect 


life of almost everyone in town, directly or in- 


ectly; of Martin Bunting, the ambitious district 
orney, and his apathetic assistant Abner Coates, who 
vays found it difficult to get going; of Bonnie, 


\bner’s long suffering swec theart; of Harry Wurts, the 
n wit whose clowning covered up an unsuspected 
nsitiveness; and last of all the jury and the spectators 
the trial, all of whom had known each other all their 
ves and who had a common suspicion of city crooks, 


slice, and police methods. Anyone interested merely 


a dramatic story criminals will be dis- 


about 
ppointed in this book, but 


nderstands this country will enjoy it to the last page 


anyone who loves and 
nd will find much food for thought in old Judge 
Coates’ reflections on the true function of a jury and on 


just and the unjust in the law. 


U.nicago 
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Opp Byways IN AMERICAN History, by Charles Warren. 1942 
Harvard Univ. Press. Pp. 269. $3.00. 


Nazi Conquest OF Danzic, by Hans L. Leonhardt. 1942. Univ. 


of Chicago Press. Pp. XVI, 363. $3.50. 


IHE JUsT AND THE UNjusi, by James Gould Cozzens. 1912. New 
York; Harcourt, Brace & Co. Pp. 434. $2.50 


DOCTRINE OF NATIONAL SELF-SUFFICIENCY AND EMPIRE 
XIV, 139. Paper, 


GEOPOLITIK 
1942. Baltimore: Johns Hopkins Press. Pp 
$1.50; cloth, $2.00. 


Wuat's HAprENING TO Our Constitution, by Robert E. Cushman 
(Public Affairs Pamphlets, No. 70.) 1942. New York: Public 
Affairs Committee, Inc. Pp. 34. 10c. 


PROTECTION OF COASTAL FISHERIES UNDER INTERNATIONAL Law, by 
Stefan A. Riesenfeld. 1942. Washington: Carnegie Endowment 
for International Peace. Pp. XII, 296. $2.00. 


PATENTS AND INDUSTRIAL PROGRESS: A SUMMARY, ANALYSIS, AND 
EVALUATION OF THE RECORD ON PATENTS OF THE [TEMPORARY 
NATIONAL EcoNoOMIC COMMITTEE, by George E. Folk, with a 
Foreword by Robert L. Lund. 1942.° New York & London 
Harper & Brothers. $3.00. 


CONFISCATION (SOVIET), AGGRESSION (GERMAN), AND FOREIGN FUNDs 
CONTROL IN AMERICAN Law, by Barnett Hollander. 1942. New 
York: Baker, Voorhis & Co. 


ROSS ESSAY—APPENDICES (Continued from page 601) 


Investigations—Certification of Representatives—Secret Ballots 
©) Whenevei 
erning the representation of employees, the Board may 


a question affecting commerce arises con 


vestigate such controversy and certify to the parties, in 
riting, the name or names of the representatives that have 
een designated or selected. In any such investigation, the 
Board shall provide for 
notice, either in conjunction with a proceeding under section 


0 or otherwise, and may take a secret ballot of employees, 


an appropriate hearing upon due 


utilize any other suitable method to ascertain such 


presentatives. 
Appendix C 
Proposed addition to Section 9(c) of the Wagner Act 
In addition to the investigations which the Board may 
onduct at the request of employees and their representa- 
ves, the Board shall investigate and designate a representa- 
live upon petition brought by an employer in the following 
Cases 
|) Where more than one union claims the right to bargain 
with such employer, or 
2) Where only one union claims the right to bargain with 
such employer, but there exists a reasonable doubt as to 
its representation of a majority of his employees, or 
Where two or more union members of the same national 
“jurisdictional” dispute. 
In case of a dispute of this nature the Board shall issue 
an Order 
unions to bargain with the petitioning employer until 


or parent body are engaged in a 
suspending all rights of the participating 


the dispute is settled, and the proper bargaining agent 
has been certified by the Board. 


Appendix D 
Proposed change for Section 8 (5) of Wagner Act 
(5) To refuse to bargain collectively with the representa- 
tives of his employees, subject to the provisions of section 
Ya (July 5, 1935, c. 372, Sec. 8, 49 Stat. 452: 29 U. S. Code, 
Sec. 158.) 
should be omitted so the section 


he italic “ fa)" above 


will not be so limited 
Appendix E 


Proposed omission from Section 13 of the Norris-LaGuardia Act 
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APPLICATION OF ACT; DEFINITIONS; 
“LABOR DISPUTE” 


Sec. 13. When used in this act and for the purposes of 
this act— 

(a) A case shall be held to involve or to grow out of a 
labor dispute when the case involves persons who are en 
gaged in the same industry, trade, craft, or occupation; o1 
have direct or indirect interests therein; or who are em 
ployees of the same employer; or who are members of the 
same or an afhliated organization of employers or employees; 
whether such dispute is (1) between one or more employers 
or associations of employers and one or more employees or 
associations of employees; (2) between one or more em 
associations of 


employers or associations of employers; (3) between one or 


ployers or employers and one or more 
more employees or associations of employees and one on 
more employees or associations of employees; or when the 
case involves any conflicting or competing interests in. a 
“labor dispute” (as hereinafter defined) of “persons partici 
pating or interested” therein (as hereinafter defined) . 

(b) A person or association shall be held to be a person 
participating or interested in a labor dispute if relief is 
sought against him or it, and if he or it is engaged in the 
same industry, trade, craft, or occupation in which such 
dispute occurs, or has a direct or indirect interest therein, o1 
is a member, officer, or agent of any association composed in 
whole or in part of employers or employees engaged in such 
industry, trade, craft, or occupation. 

(c) The term “labor dispute” includes any controversy 
concerning terms or conditions of employment, or concerning 
the association or representation of persons in negotiating, 
fixing, maintaining, changing, or seeking to arrange terms o1 
conditions of employment, regardless of whether or not the 
disputants stand in the proximate relation of employer 
and employee. 

(d) The term “court of the United States” means any 
court of the United States whose jurisdiction has been on 
may be conferred or defined or limited by Act of Congress, 
including the courts of the District of Columbia. (March 23, 
1932, c. 90, Sec. 13, 47 Stat. 73; 29 U. S. Code, Sec. 113.) 

The italicized phrase above should be omitted from this 


definition of “labor dispute.” 
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CURRENT LEGAL PERIODICALS 


By KENNETH C. SEARS 


Professor of Law, University of Chicago 


Public Law 


New World Constitutional Harmony: A Pan-Amert- 
canadian Panorama, by George faffin, in 42 Columbia 


Law Rev. 523. ( April, 1942.) 


Jafhn’s essay is announced as the beginning of a 


policy “to foster a more general understanding of the 


fact that there are numerous legal problems of equally 
vital interest to both parts of this Hemisphere.” Con- 
stitutional democracy was born 2000 years ago in 
Athens. The germ of the idea of unconstitutionality of 
legislation appeared in Aristotle’s writings but the 
particular treatise was lost to the world of letters and 
was not discovered until 100 years after the adoption of 
our Bill of Rights. The attitude of smugness that has 
possessed the citizens of the United States concerning 
their constitution is regretted. We should be interested 
in constitutional progress elsewhere and the author is 
impressed with recent developments below the Rio 
Grande. We should undertake more comparative con 
stitutional studies. Thus it is suggested that we need 
“some form of constitutional cooperation to embrace 
the New World’’—“A Pan-Americanadian constitutional 
confederation.” But the announced purpose of the 
essay is not to advocate such a union but to emphasize 
the limitations of such one-sided proposals as the Anglo- 
American Union or the closer Pan-Hispanic Union, 
“that would dissolve the New World.” The suggested 
confederation is not impossible because of the 
differences in this hemisphere in language, institutions, 
and laws. Canada and Switzerland are sufficient proof 
of this. Since “the acid-test of constitutional democracy 
is the extent to which adequate machinery is provided 
for the enforcement of constitutional guarantees,” 
reference is made to the methods used in some of our 
neighboring countries to enforce their constitutions. 
Thus observe the direct presentation of constitutional 
issues by the amparo in Mexico, E] Salvador, Honduras, 
and Nicaragua; the novel contribution made by Colom- 
bia “in allowing any citizen to challenge the constitu 
tionality of any law by means of the so-called ‘public 
action’; and experiments in a number of Latin-Amer- 
ican republics of “variations of the special appeal of 
unconstitutionality, the so-called recurso de inconstitu- 
cionalidad.” In one respect Mr. Jaffin’s very interesting 
essay leaves a reader dissatisfied. Nothing was found 
concerning the fairly common assertion that generally 
the Latin-American countries, despite their paper con- 
stitutions, are manifestations of some form of dictator- 
ship and are not in any fair sense of the word constitu- 
tional democracies. Nor does there appear to have been 


620 








any discussion by Mr. Jaffin of the scholarly studies by 
Professor Charles Grove Haines who is convinced that 
judicial review of unconstitutional legislation has not 
been accepted generally in South and Central American 
countries. Rather than that, most of these countries 
through methods, such as a state of siege, manage to 
set aside constitutional guaranties when they becom: 


embarrassing. 


Securities and Exchange Commission 


The New Schoolmaster in Finance, by Hiram L. Jome, 
in 40 Michigan L. Rev. 625. (March, 1942.) 


Professor Jome has surveyed the work of the Securities 
and Exchange Commission and the description of what 
he learned is good and valuable reading. He stated that 
his purpose was “‘to present the attitude and views” of 
the Commission on various financial problems. He 
became a critic long enough to write that: “Several 
phases of the Commission’s thinking are in the writer's 
opinion extreme and questionable, or even unsound 
Its actions have not always been consistent with its of 
ficial views.’ But, he continued, his purpose was not to 
criticize and therefore he would not appraise the work 
of the Commission. Here are some of the “views’ 
(1) “The SEC has been extremely impatient of inaccurate 
and misleading terminology,” and of sham and sub 
terfuge. When necessary, out comes the hickory rod 
(2) ‘The fundamental principles of its creed are: (a 
except for special circumstances, adherence to_ the 
absolute priority rule in reorganization plans; and (b 
adherence to financial standards such as (1) “bonds 
should have adequate asset coverage”; (2) “bond in 
terest and preferred dividend requirements should be 
adequately covered”; (3) “common stock should have 
a satisfactory cushion”; (4) “the protective provisions for 
limited return stock should be adequate and really 
effective’; (5) “voting rights, to be effective, must be 
fairly distributed among the various types of securities’; 
and (6) “‘the capital structure of a corporation should be 
simple.” Perhaps the policy of the Commission can be 
summarized as a realistic determination “that the future 
of finance shall not become the mere past again.” Lest 
a reader become impatient with the enforcement of the 
Public Utility Holding Company Act a warning appears: 
“The Interstate Commerce Commission has made little 
progress in railroad consolidation after twenty years 
of effort. Even allowing for the broader and more com- 
pulsory powers exercised by the SEC, it is probable that 
the satisfactory simplification and integration of our 


utilities will require several decades.” 
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COMMUNICATION has just 
been received at headquarters 
from the Office of the Adju- 

nt General enclosing a prepublica- 
on copy of a comprehensive new 
wklet entitled “Monthly Allow- 
ces for the Dependents of Soldiers.” 
reviews and explains the provisions 
f the Servicemen’s Dependents AI- 
ywance Act of 1942. The Adjutant 
General’s Office advises that this 
ooklet is now being printed and will 


soon be available for distribution. 


In the passage of H.R. 7164 by the 
Senate there is no indication that the 
supplemental suggestions of the sub- 
committee on the Soldiers’ and 
Sailors’ Civil Relief Act were looked 
upon with any favor. It appears that 
none of these suggestions was adopted. 
The latest word is that the bill will 
ot be submitted to the House for 
concurrence in one amendment relat- 
ing to insurance, until some time in 


September. 


Rule 46 of the Admiralty Rules has 
been amended to add a provision 
mpowering the court during time of 
war to conduct any admiralty pro- 
ceeding in private and to impound 
the records, evidence, documents and 


leadings. 


OCD is issuing manuals for the 
Citizens Defense Corps. This Corps 
is made up of civilian defense work- 
ers. The manuals deal with ‘duties 
and training in connection with all 
phases of civilian defense. It has now 
been announced in a joint statement 
by OCD, the Red Cross and the Fed- 
eral Security Agency that the care of 
civilians injured by bombs in air 
raids shall be a first charge upon the 
Citizens Defense Corps. 


The problem of automobiles dur- 
ing blackouts has called forth a pro- 
nouncement by the Director of Traf- 
fic in Washington, D. C., that air-raid 
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WAR NOTES 


By TAPPAN GREGORY 


Of the Chicago Bar 


warnings must not be construed as 
a license to park anywhere, irrespec- 
tive of “No parking” signs. 


The New York legislature has 
stepped out in front by passing a war 
emergency act codifying its existing 
wartime laws. 


The Court of Common Pleas in 
Philadelphia recently decided that a 
man purchasing real estate for cash 
and mortgage was not to be denied 
specific performance of the contract 
merely because he was of military 
age and subject to call under Selec- 
tive Service. 


In New Jersey the Supreme Court 
reversed a conviction of parents for 
refusing to allow their children to 
salute the flag. Their refusal was 
based on religious scruples. The court 
held that salute by a frightened child, 
against its will, was a dishonor to the 
flag. 


The Alabama Supreme Court has 
decided that when the superintend- 
ent of schools was called into active 
service with the Guard this did not 
justify proceedings to oust him from 
office. Such action, the court indi- 
cated, would be contrary to the pub- 
lic interest. 


A justice of the New York Supreme 
Court has ruled that the right to sue 
in the courts of that state cannot be 
denied an alien even though his entry 
was illegal, without violating the 
equal protection clause of the Four- 
teenth Amendment. 


A home financing association of 
Philadelphia has adopted a mortgage 
moratorium plan under which no 
payments on account of principal of 
mortgages shall be required during 
the war or for a period of readjust- 
ment thereafter in any case where 
undue hardship would fall on a serv- 
iceman’s family were payment en- 
forced. 





The lawyers of Maine have per- 
fected an excellent organization to 
render manifold services to service- 
men and their families in almost 
every conceivable sort of legal emer- 
gency. It is planned that no charge 
will be made when those in need of 
assistance are unable to pay. 


North Carolina has also organized 
similarly through the state bar asso- 
ciations’ committee on legal aid, with 
at least one lawyer in every county 
ready to respond to calls for service. 


In Florida the state association will 
provide a legal section for each state, 
county and local defense council. 
This association also plans to create 
committees to study defense legisla- 
tion and to work on ordinances cov- 
ering blackouts and allied subjects 
in civilian defense. 


The Kentucky State Bar Associa- 
tion, through its committee on war 
work is very active in efforts to check 
practices violative of the Soldiers’ 
and Sailors’ Civil Relief Act in the 
repossession of automobiles from 
servicemen. The committee expects 
to operate branches to render legal 
service to the military at Fort Knox, 
Camp Campbell, Camp Breckenridge 
and Bowman Field. 


A branch of the American Wo- 
men’s Voluntary Services has been 
established by the women lawyers 
of New York City to operate a cen- 
tral office for rendering free legal 
service for those in the armed forces. 


An inspiring message comes to 
headquarters from Hinton, West Vir- 
ginia. One half of the members of 
the Bar of that city are in the armed 
forces. Those remaining behind are 
all devoting every spare hour to Se- 
lective Service, the problems of those 
called for service, Red Cross work and 
all other phases of war work. 
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HE Middle Temple Garden has 
joni a hive of agricultural in- 
The 
presented as a contribution to the 
war effort, have been replaced by 
Bomb 
been filled, the ground levelled and 


clustry. iron railings. recently 


open fencing. craters have 


additional areas of turf removed to 
accommodate the score or more of 
“small holdings” being worked by 


residents and members of the stafl 


of the Inn. Last year’s activities 


were so successful that one is en 
couraged to hope for even _ better 
results Already 
the early starters are proudly show- 


ing the results of their efforts to 


this year. some of 


admiring friends, and it is likely that, 
by the time these words are printed, 


many of the fruits of their labour 
will have been enjoyed. Onions, 
radishes, lettuce, carrots, tomatoes 


and beetroots promise well. Peas and 
beans are also in prospect. Two ol 
the residents have made a cold frame 
from windows salvaged from bombed 
buildings in the Temple, and hav 
also started the new enterprise of 
rabbit breeding in the shallow foun 
dations of No. 3 Plowden Buildings 
destroyed by fire last year. The Inn's 
gardener, in addition to having an 
allotment of his own, has recently 
2,000 
large quantities of carrots for the use 


of the Society. In the Inner Templ 


put in onion seedlings and 


Garden one of the staff of that Inn 
has, for some time, run a miniatur« 
poultry farm with varying success 
If the Rhode Island Reds and ducks 
do not produce all the eggs hoped 
for, their voices in the early morning 
certainly save the expense of an 
alarum clock. It is just possible that 
some members of the American Ba) 
may have a “close-up” view of thes¢ 
various activities as they have been 
officially filmed, and it is understood 
that the film is going to the United 


States. 


Inner Temple Library 
In the April number of the Lau 
Quarterly Review, Lord Justice Mac 
Kinnon gives a short account of the 
to the Inne 


havoc caused Pempk 
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Library and appends a list of the 


principal losses of books suffered by 


that Inn. He notes the attacks of 
September 19th, 1940, when the 
Clock Tower was destroyed; of De- 


cember 29th in the same year, when 
further severe damage was done; and 
of May 10th, 


building was totally destroyed. Thess 


1941, when the whole 


been 
Let 


Before the complete destruc 


three separate disasters have 


described in earlier “London 
t¢ rs." 

tion of the library building, about 
half of the whole collection of books 
had been sent away to various places 
in the country; but the list of vol 
umes lost contains items which will 
be difficult to replace owing to the 
scarcity of complete sets. A case in 
point is the Parliamentary Papers, 
which will be additionally difficult 
the loss of 


to secure in view of 


Government stocks. 


University of London 
The Standing Committee of Con- 
vocation of the University of London 
of the 


University in war-time and, although 


has recently issued a survey 


the University does not form part 


of “‘Legal London” the survey is of 


interest as showing how seriously 
centres of learning and their libraries 
the the 


\ large part of University 


have suffered at hands of 


enemy 


College was completely destroyed 
and about 100,000 books in its 
library burnt or damaged beyond 


re pair. About one-third of the build 


ings of Bedford College were de 
stroved by fire Birkbeck College 
suffered on two occasions and lost 


its theatre, library and some of its 


laboratories and equipment. St. 


sartholomew’s Hospital Medical 
College and the London School of 


Hygiene were badly battered, and 


eleven other schools suffered to a 


greater or lesser degree. [Censored ] 


the Students Union House was de 


stroyed by fire. King’s College, 
which had been transferred to Bris 
tol, lost its Arts, Law and Theolog- 


ical library. 


Free Legal Aid for Armed Forces 


Questions have been asked in the 


AMERICAN Bar ASSOCIATION JOURNAL 


House of Commons as to the estab 


lishment of machinery whereby mem 
bers of the Armed Forces may obtai: 
free legal assistance in case of need 
Che Attorney General (Sir Donald 
Somervell) has stated in reply that 
the question has been engaging the 
Lord Chan 


and dis 


urgent attention of the 


cellor for some time past 
cussions have been proceeding o1 
the subject. As a result a scheme for 
the provision of free legal aid for th 
been 
proposed, and has received the ap 
‘T he 


put into operation 


lower ranks of the Army has 
proval of the Army Council 
scheme will be 
as soon as the organization has been 
perfected, when a public statement 
will be made on the subject. The 
the scheme to _ the 


Navy Royal An 


Force is also being considered. 


adaptation of 


needs of the and 


During the last war, in cases wher 
the death penalty was involved, it 
was the rule that the defense should 
be undertaken by officers who wert 
members of the Bar or Solicitors and 
it is anticipated that the same pro 
cedure will be followed in this war 
when the scheme is in operation. A 
scheme covering divorce proceedings 


is already in existence 


Armed Forces: Service of 
Proceedings in Chancery 


The for 
War has informed the senior judge 


Under-Secretary of State 
of the Chancery Division that he will 
give solicitors assistance in effecting 
service of proceedings taken in the 
Chancery Division if solicitors follow 
the following procedure:—On the so 
licitor writing to the Under-Secretary 
of State for War (C. 2), 


reason for the application and asking 


stating the 
for the address of a member of the 
Armed Forces (Military) and under 
taking that the information received 
will only be used for the purpose of 
effecting service of legal process is 
sued out of the Chancery Division, 
he will inform the solicitor whethe1 
the member is serving in this country 


or overseas. If the man is serving in 
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yxuntrv he will also give the so 


tor his last recorded 
ible the solicitor to effect personal 
ict sefore serve 
the 


the commanding officer asking fon 


attempting to 


man, solicitor should write 
ippointment when the solicitor 
attend to effect personal service. 
the 


information which can be given 


he man is serving overseas 
command in which he is serv 
It is not possibl. to give any 


her information. 


Honorary Benchers 


Middle 
Honorary 
Dr. William Temple, 
\rchbishop of York 
hroned in the Chair of St 
96th Archbishop of Canterbury on 
\pril 23rd; and the Rt. Hon. Dr. H. 
\V. Evatt, Australian Minister of 
Affairs and 
formerly Justice of the 


i le cle dl 
They 
formerly 


has 


The 


» more 


empl 
Benchers. 
who 


was en 


\ugustine 


Ex 
Attorney General, 
High Court 


rnal 
f Australia. In normal times there 

no doubt that the new Honorary 
Benchers would have dined at the 
Bench Table in the Middle lemple 


Hall, but as the Hall is still out of 
se, OWing to enemy action, they 
ere entertained at lunch in the 


Benchers Room, D1 
llth May, 


surer, Lord Finlay, with Sir Stafford 


Evatt attending 


1 the when the Trea 


Cripps and other Masters of the 


Bench, was present, and Dr. Templ 


mn the following day. Dr. Evatt's 
appointment to the Privy Council 
was announced on May 15th. 


Che former Archbishop of Cante1 
Rt. Hon 


admitted to 


bury, the Cosmo Gordon 


Lang, was the Inne1 
l'emple in 1883, and is an Honorary 


Bencher of that Inn 


Scales Inn 
\fter 


666, the ruins of which covered 396 


the great fire of London in 


icres extending from the Tower to 
the lemple Church and from the 
Holborn Bridge, 


northeast gate to 


problems arose similar to those 
which may be anti ipated when the 
time comes to rebuild London and 
repair the damage done 


raids, A 


by enemy 


very interesting document 
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address to 


LONDON LETTER 


which throws light on one of these 
earlier problems has recently come 
into the possession of the Middle 
lemple. It is a decree of the “Court 
of Judicature for determinacion of 
differences touching houses burned 
or demolished by reason of the late 
fire which happened in London: 
Held in Clifford’s Inn Hall on Tues- 
day the first day of December in the 
twentieth year of the reigne of our 
King Charles the 
second annoqg Dini 1668.” The peti- 


Sovereign Lord 
tioners were the surviving trustees 
for and on behalf of the Honourable 
Middle 


against several persons including one 


Soc iety of the Temple 


John Cox, Esq. It appears that by 
virtue of a conveyance made to the 
petitioners by Charles Cox, Esq. de- 
ceased and the above named John 
Cox, there was vested in the Benchers 
of the Inn land and buildings in 
Maiden Lane, in the parish of St. 
Michael Paternoster in the Ward of 
Vintry, London, known as Scales Inn 
(probably because it was at some 
the House of Lord 


time Mansion 


Scales), in trust to secure forty 
pounds per annum to be paid to two 
Referees. The residue of the profits 
over and above that sum were to be 
paid to the said John Cox, who, by 
the deed covenanted to repair the 
said premises at his own charge as 
need required. The Middle Temple 
had 


premises, in 1653 and 1665, to two 


subsequently demised these 
tenants, but since the great fire of 
1666 no rent had been paid to the 
petitioners. 

In the re-planning of the City part 
of the property was taken to make 
a new street known as Queen Street, 
and Mr. John Cox required a con- 
term of under the 


siderable years 


yearly rent of £40 to be decreed to 
him for his encouragement to re- 
build the premises. It was finally 


decided, as he had undertaken in 
Court to pay £200 in satisfaction of 
the various interests, and as he was 
to have the whole profits of the prem- 
ises over and above the £40 per an- 
num and charges and expenses inci- 


dent as aforesaid, that he should be 








the builder and have a term olf 
ninety-nine years at the yearly rent 
of £40, also that he should have the 
recompense from the city to be al- 
lowed for the ground which had 
been staked out to enlarge the street. 
In this way his uncle’s charitable use 
might be supported and Mr. John 
Cox himself would benefit according 


to the intentions of his uncle. 

The two referees referred to are 
known as Cox’s Referees, whose duty 
it was to be present in the Hall of 
the Middle Temple on certain speci- 
fied occasions for the 
settling disputes between Members 
of the Inn. About the year 1850 
Scales Inn was sold to the Corpora- 
tion of London under the Acts for 
widening and improving Cannon 
Street, and the purchase price 
(£1,333) was invested in Consols, 
thus securing a continuance of the 
trust. Cox’s Referees are still 
pointed by the Benchers of the Inn 
and, although they have not for 
many years been called upon to settle 


purpose of 


ap- 


disputes, the proceeds of the fund 
are paid to them each year. The 
appointments are for life o1 until 
resignation. 


Paper and the Law 


For many months the British pub- 
lic have been warned of the urgent 
need to save paper as part of the war 
effort, and friendly rivalry between 
authorities has been 
intense, with that 
large quantities of this valuable com- 
modity have been saved, and con- 
siderable economy has been prac- 
ticed in its use. It would probably be 
agreed that before the war the Legal 


various local 


the result very 


Profession was one of the most waste- 
ful so far as the use of paper was 
concerned. Briefs, copies of docu 


ments, drafts and letters were so 
extravagantly spaced that reams were 
wasted. This has now come to an 
end without, apparently, upsetting 
the administration of justice. The 
Council of the Law Society have re- 
cently made some very useful sug- 
gestions for economizing in the use 
of paper. 5. 


Ihe Temple 
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OPINION NO. 237 
Filed November 22, 1941 

INTERMEDIARIES — The professional 

services of a lawyer should not be con- 

trolled by a lay agency which intervenes 

between client and lawyer. 
INTERMEDIARIES—A lawyer’s relation 

to his client should be personal and the 

responsibility should be directly to the 

client. 

In Los Angeles and its environs, 
certain persons, firms, and corpora- 
tions act as 
motion picture artists. Written con 


representatives for 


tracts are entered into between the 
representative and the artist which 
provide that the former shall act as 
the personal representative, manager, 
and agent for the artist, advise and 
secure employment for the artist, 
negotiate the terms of the employ- 
ment contract, including compensa- 
working 


tion, credit 


conditions, 


provisions, 
and the rights of the 
artist respecting approval of script, 
and like matters. 

The representative receives a com- 
pensation of ten per cent of the 
gross amount received by the artist. 

The representative is not author- 
ized by the artist to employ an 
attorney to represent the artist. 
Representatives retain attorneys to 
render them legal services usually 
on a retainer basis. 

We are asked to decide whether an 
attorney employed by the represen- 
tative violates any rule of ethics in 
passing upon and aiding in the nego- 
tiations of the terms of the contract 
between the employer and artist: 

(1) When the lawyer does not see nor 
have any with the 
artist, and 

(2) When the lawyer receives no com- 
pensation from the artist. 

The opinion of the committee was 
stated by Mr. PHiLuips, 
Houghton, Drinker, Brown, Miller, 
Brand, and Jackson concurring. 

The relation between the 
and the representative is that of 
principal and agent. In seeking em- 
ployment and negotiating the terms 
of the employment contract, the 
representative acts for his principal, 
the artist. The contract is between 


direct relation 


Messrs. 


artist 


&° 


4 


PROFESSIONAL ETHICS COMMITTEE 


the artist and the employer, not be- 
tween the representative and the 
employer. Hence, the attorney who 
upon the the 
and aids in its negotiation 


passes terms of con- 
tract 
serves the artist, the principal, not 
the representative. 

The fact that the representative is 
interested in per cent of the 
amount received by the artist under 


ten 


the contract does not, in our opinion, 
alter the situation. 
Canon 35 in part reads: 

The professional services of a lawyer 
should not be controlled or exploited 
by any lay agency, personal or corporate, 
which intervenes between client and 
lawyer. A lawyer’s responsibilities and 
qualifications are individual. He should 
avoid all relations which direct the per 

duties by or in the 
interest of such intermediary. A law 
yer’s relation to his client should be 
personal, and the responsibility should 
be direct to the client. 


formance of his 


We are of the opinion, under the 
facts stated, there being no authority, 
express or implied, in the repre- 
sentative to employ an attorney for 
the artist, this Canon is violated. 
The lawyer should be employed by 
the artist and he should be responsi- 
ble directly to the artist when he 
undertakes to render legal services 
respecting a contract to which the 
artist, not the representative, is a 


party. 


OPINION No. 238 
Filed February 21, 1942 

JUDICIAL CONDUCT—A judge 
should not permit the use of his name by 
fraternal or other organizations for the 
purpose of solicitation of funds for charit- 
able purposes. 

The secretary of a state bar asso- 
ciation inquires concerning the pro- 
priety of a judge permitting the in- 
sertion of a greeting card signed by 
him or the use of his name in pam- 
phlets, booklets, newspapers, or mag- 
of fraternal other or- 
ganizations for the purpose of solici 
tation of funds for charitable pur- 


azines and 


poses. 

The opinion of the committee was 
stated by Mr. MILierR, Messrs. Phil- 
Houghton, Drinker, 
Brand, and Jackson concurring. 


lips, Brown, 
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Ihe practice is improper. 
Judicial Canon No. 4 provide ; 
that a judge’s official conduct shoul 


be free from impropriety or th 


appearance of impropriety and his 


a 


personal behavior should be beyond 
reproach. Judicial Canon No. 


provides that a judge should avoi 


onareN ON a 


giving ground for any reasonabk 
suspicion that he is utilizing th 
power or prestige of his office 1 
persuade others to patronize or con. § 
tribute to private business ventures 
or to charitable enterprises and he § 
should not solicit for charities. 


OPINION No. 239 
Filed February 21, 1942 
PARTNERSHIPS—A partnership be 
tween a lawyer and a certified public 
accountant to act as consultants in federd 
tax matters and to represent taxpayers be. 
fore the Bureau of Internal Revenue and 


the Board of Tax Appeals is improper. H 


The opinion of the Committee has 


been requested as to the propriety of 
the following announcement of 
lawyer and a certified public account 


ant: i 
Washington, D. C. Offices i 
Suite 600...... Building § 

Richard Roe, of the New York Bar 
and y 

John Doe,Certified Public Accountant 
Announce that they have combined 


their tax practices and will hereafter 
be associated together, as 
CONSULTANTS IN ALL FEDERAI 
TAX MATTERS 
including income, 
problems, and in the representation] 


estate and trust 
of Taxpayers before the Bureau off 
Internal Revenue Board of 
Tax Appeals. 


and the 


The opinion of the Committee was| 
stated by Mr. Brown, Messrs. Phil- 
lips, Brand, Drinker, Houghton, 
Jackson and Miller concurring. 

We do not pass upon the question 
certified 


as to whether a 


accountant is guilty of unauthorized 


public 


a 


practice of the law when he performs 
the services contemplated in the 
above announcement. In any event, 
the services are clearly such as to 
constitute professional employment 


when performed by a practicing | 
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yer. See Opinions No. 57, 194, 

234. Consequently, a member of 
bar who is engaged in the practice 
d who holds himself out as a law- 
r, cannot enter into a partnership 
th a layman for the rendition of 
ich services without violating Canon 
No. 33, which reads in part as 
NIOWS. 

Partnerships between lawyers and 
members of other professions or non 
professional persons should not be 
formed or permitted where any part 

f the partnership's employment con- 
sists of the practice of law. 

\lso see Opinion No. 54. 

While a member of the bar may 
operly enter into a_ partnership 
ith an accountant to carry on any 
ictivity which does not constitute 
the practice of law by a layman, if 
the services performed by the partner- 
ship are such as to constitute pro- 
fessional employment if performed 
by a lawyer, it is necessary that the 
lawyer withdraw from the active 
practice of the law and refrain from 
holding himself out as a lawyer in 
connection with the partnership 
activities. An analogous question was 
treated in Opinion No. 225 in which 
this committee said 

We are of the opinion that a practic- 
ing lawyer can not participate in the 
collection activities or the manage 

ment of an agency which solicits the 
collection of claims. If a lawyer is to 
participate in such activities he must 
from the practice of law, 
and refrain from holding himself out 
as a lawyer. 


withdraw 


Since the 
plated by the announcement under 
consideration 
Canons, a fortiori, the announcement 


relationship contem 


clearly violates the 


is improper. We do not deem it 
necessary to consider the applicable 
limitations on the use of such an 
announcement by lawyers. 


OPINION No. 240 
Filed February 21, 1942 


PARTNERS AND ASSOCIATES— 
Absence for war service. 

The committee has received several 
inquiries regarding the action a law 
firm should take when a partner o1 
associate is absent for war service. 

The opinion of the committee was 
stated by Mr. Brown, Messrs. Phil- 
1942 
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lips, Houghton, Drinker, Miller, 
Brand, and Jackson concurring. 

If a partner retires from a firm, or 
an associate discontinues his connec- 
tion, it is customary to issue a formal 
announcement and _ thereafter to 
omit his name from the firm’s letter- 
head. The same practice would 
apply if, by agreement, the former 
relationship is terminated when a 
lawyer enters war service. However, 
we assume that in most instances the 
lawer will merely take a leave of 
absence, without terminating his re- 
lationship with the firm, and will 
return to his former position when 
discharged from the service. 

Where the lawyer is on leave of 
absence, we see no necessity lor any 
action by the firm and consider it 
proper to continue his name on the 
firm’s letterhead without indication 
that he is on leave of absence for war 
service. However, if the firm deems 
it desirable, there would be no im- 
propriety in sending to clients of 
the firm, and fellow lawyers, a digni- 
fied notice of the fact that the lawyer 
is on leave of absence or indicating 
that fact by placing an asterisk after 
his name on the letterhead referring 
to a footnote in small type reading 
somewhat as follows: “On leave otf 
absence for war service.” 

While we do not think ethical con- 
siderations require such action, it 
would serve to clarify the status of 
the lawyer who is absent in the service 
of his country and avoid any in- 
ference that his connection has been 
terminated, which might otherwise 
be drawn from the fact that he is 
absent for an extended period. 


OPINION No. 241 
Filed February 21, 1942 


ADVERTISING—It is not a violation 
of Canon 27 for a lawyer to list his name 
in the alphabetical section of a telephone 
or city directory in distinctive type, when 
any person listed in such directory by pay- 
ing a uniform fee may also have his name 
printed in that section in such type, also 
uniform as to all, together with additional 
informative data. 


The committee has been requested 
to reconsider its Opinion No. 223 in 
which it held 








The listing of a lawyer's name in the 
nonclassified section of a telephone or 
city directory in a distinctive manner, 
such as bold face type followed by 
words indicating the listee is a lawyer, 
is a form of advertising. 


The opinion of the committee was 
stated by Mr. Jackson, Messrs. Drink- 
er, Brown, Phillips, Brand, Hough- 
ton, and Miller concurring. 


It is the established practice of 
publishers of city directories to in- 
clude without charge all residents of 
a defined area. Any such resident, 
by paying a uniform fee also may 
have his name printed in the alpha- 
betical section in distinctive type, 
uniform as to all, and additional 
data such as his telephone numbers 
and residence and office. A substan- 
tially similar practice is followed by 
the publishers of telephone directo- 
ries in certain cities. 


The alphabetical section of a tele- 
phone directory or of a city directory 
is not a law list. As to the latter it 
has been so held by the Association’s 
Committee on Law Lists and certain- 
ly such books are not primarily 
published for the purpose of present- 
ing the names of lawyers as probably 
available for employment. (See defi- 
nition of law lists adopted by the 
House of Delegates.) The alphabeti- 
cal sections of such directories, ordi- 
narily are used by an individual who 
already knows the particular person 
he wishes to locate and why it is he 
wishes to find him. The distinctive 
type and the additional data serve 
solely as an aid in locating that per- 
son. They may make the seeker’s 
task easier and accordingly serve a 
useful purpose. It is obvious that 
one engaged in selecting a lawyer to 
be employed by him would not go 
for that purpose to the alphabetical 
section of either a city directory or a 
telephone directory. 


We hold accordingly that the 
practice we have described may be 
employed in the alphabetical sec- 
tions of such directories—not in the 
classified sections—without violating 
the Canons of Ethics. Opinion No. 
223 is overruled to the extent that it 
conflicts with the present holding. 
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OPINION No. 242 
Filed June 20, 1942 


JUDGES — INCONSISTENT OBLI- 
GATIONS—A city police 


jurisdiction is limited to trials of misde- 


judge whose 


meanors and examinations on felony cases 
may not, ethically, represent defendants in 
criminal cases in the Circuit Court. 
Question: In a city of 30,000, the 
police judge, whose jurisdiction is 
misdemeanors 


limited to trials of 


and examinations in felony 


cases, 


holds court for not exceeding an 


hour a day. His salary is $125 pet 
month. May he, ethically, represent 
defendants in criminal cases in the 
Circuit Court (a) if employed befor 
he became police judge, and (b) if 
employed thereafter and the exam- 
ination was not before him? 

The opinion of the committee was 
stated by Mr. BraAnp, Messrs. Phil 
lips, Drinker, Brown, Miller, Hough 
ton, and Jackson concurring 

It is assumed that in (a), supra, the 
police judge involved did not con 


(Cf. Canon 


31.) It is also assumed that there is 


duct the examinations 


no statute in force prohibiting the 


from while 


judge 
holding office. 


practicing law 
Premise for the answers to the 
questions may be laid in the follow 
ing Canons: 

Canon 24: CANONS OF 
CIAL ETHICS 


The judge should not accept incon 


JUDI- 


sistent duties; nor incur obligations 
pecuniary or otherwise, which will in 
any way interfere or appeal to inter 
fere with his devotion to the expedi 
tious and proper administration of his 


official functions. 
Canon 31: 

In many states the practice of law 
by one holding judicial position is 
forbidden. In superior courts of gen 
eral jurisdiction, it should never be 
permitted. In inferior courts in some 
States, it is permitted because the 
county or municipality is not able to 
pay adequate living compensation for 
a competent judge. In such cases one 
who practises law is in a position of 
great 
lously careful to avoid conduct in his 


delicacy and must be scrupu 
practice whereby he utilizes or seems 
to utilize his judicial position to fur 
ther his professional success 

He should not practise in the court 
in which he is a judge, even when pre 
sided over by another judge, or appear 
therein for himself in any controversy 
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If forbidden 
hould refrain from accepting any pro 


to practise law, he 


fessional employment while in office. 


CANONS OF PROFESSIONAL 
ETHICS 
Preamble: 

In America, where the stability of 
Courts and of all departments of gov 
ernment rests upon the approval of 
the people, it is peculiarly essential 
that the system for establishing and 
dispensing Justice be developed to a 
high point of efficiency and so main 
tained that the shall have 
ibsolute confidence in the integrity 
ind impartiality of its administration. 
The future of the Republic, to a great 


public 


extent main 


tenance of Justice pure and unsullied. 


depends upon our 
It cannot be so maintained unless the 
conduct and the motives of the mem- 
bers of our profession are such as to 
merit the approval of all just men. 


No code or set of rules can be 
which will particularize all 
the duties of the lawyer in the varying 
phases of litigation or in all the rela 
The follow 


adopted by 


framed 


tions of professional life 
ing canons of ethics are 
the American Bar 
general guide, yet the enumeration of 


Association as a 


particular duties should not be con 
strued as a denial of the existence of 
others equally imperative, though not 


specifically mentioned 


Canon 6: 

It is unprofessional to represent 
conflicting interests, except by express 
consent of all concerned given after 
Within 


the meaning of this canon, a lawyer 


full disclosure of the facts. 
represents conflicting interests when 
in behalf of one client, it is his duty 
to contend for that which duty to 
inother client requires him to oppose 

The obligation to represent the 
client with undivided fidelity and not 
to divulge his secrets or confidences 
forbids also the subsequent acceptance 
employment from 
affecting 


of retainers or 
thers in matters adversely 
iny interest of the client with respect 


to which confidence has been reposed 


Canon 29: 
He should strive 
uphold the honor and to maintain the 


at all times to 


dignity of the profession and to im 
prove not only the law but the ad 
ministration of justice 


Canon 32: 

. But above all a lawyer will find 
his highest honor in a deserved repu 
tation for fidelity to private trust and 


to public duty, as an honest man and 
iS a patriotic and loyal citizen 


The propriety of engaging in the 


ETHICS COMMITTEE 


practice of law, generally, by a judg 
is not involved. 

Ihe amount of the salary attached 
to the judicial office has no bearing 


on the ethical questions unde 


consideration. 
Nor does the fact that the compen 
tion provided for the office is meagre 
With ever 


correspondi 


furnish a_ justification 


benefit, there is a 
burden. If one is not willing to unde 
take the 
cept the benefit of the office 
No. 142.) 

Nor will the decision turn on th 


burden, he should not 


(Opinio 


relation of the.time of the employ 
ment to the time of the election to 


office. 


same whether the lawyer’s emplo 


The ethical question is th 


ment preceded or followed his ele 
tion as judge. 
The Canons voice recognition ol 


} 


the traditional duty of lawyers and 
judges to conduct themselves so as to 


preserve public confidence in the 


integrity of our courts. By accept 
ance of judicial office the lawyer be 
comes a direct medium for adminis 
tering justice. The duty referred to 
is correspondingly increased 

In Opinion No. 30 we held that 
a public prosecutor in one state could 
not properly defend a person accused 


of crime in another state. We ther: 


said: 

Subjectively, the effect of such a 
practice upon the prosecutor himself 
must, in our opinion, be harmful to 
the interest of the public, whose serv 

ice is the prosecutor’s first and fore 
most duty. 

Again, the honor and dignity of 
the profession of the law, and _ its 
place in public esteem, would, we 
believe, be lowered by such conduct 
In Canon 31, of the Judicial Ethics 
we find the following statement re 
garding the practice of law by judges 
in those jurisdictions where a judge 
is not required by law to give his 
entire time to his judicial duties: 

“In such cases one who practises 
law is in a position of great delicacy 
and must be ) 
avoid conduct in his practice whereby 


utilize his 


scrupulously careful t 
he utilizes or seems to 
judicial position to further his pro 
fessional success.” 

We believe this statement can prop 
erly be said to apply to prosecutors 
also who should, even at personal 
financial remain 
above suspicion. 

In Opinion No. 55 we dealt pri 


sacrifice, be and 
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rily with the propriety of the de- 
se of indigent prisoners by a 
lice judge and a juvenile court 


lige, acting under appointment by 
ther court. On a showing that 
adequate representation was 
therwise available to the accused, 
held that the duty to furnish 
oper defense counsel to indigent 
risoners justified the appointment 
d its acceptance 
In Opinion No. 142 we held that 
was improper for an assistant 
rosecuting attorney to defend a 
We there 
ilso held that a pro tem judge is 


lient in a criminal case. 


lisbarred from the right to practice 
in the court in which he occasionally 
presides. Cf. Opinion No. 161 in 
hich we stated: 
However, we think the Canon rec 
ognizes that one who assumes to act 
is judge on one day and as advocate 
the next in the same judicial system 
s confronted with inherent difficulties 
that ought to be avoided and depre 
cates the employment of such a system. 
This opinion conflicts to some ex 
tent with Opinion 142, but expresses 
the views of the present committee. 
It is the duty of the judge to rule 
on questions of law and evidence in 
nisdemeanor cases and examinations 
in felony cases. That duty calls for 
impartial and uninfluenced judg 
ment, regardless of the effect on those 
immediately involved or others who 
nay, directly or indirectly, be af 
fected. Discharge of that duty might 
be greatly interfered with if the 
judge, in another capacity, were per 
mitted to hold himself out to em- 
ployment by those who are to be, or 
who may be, brought to trial in 
felony cases, even though he did not 
conduct the examination. His priv- 
ate interests as a lawyer in building 
up his clientele, his duty as such 
zealously to espouse the cause of his 
private clients and to defend against 
charges of crime brought by law-en- 
forcement agencies of which he is a 
part, might prevent, or even destroy, 
that unbiased judicial judgment 
which is so essential in the adminis- 
tration of justice. 

In our opinion, acceptance of a 
judgeship with the duties of con- 
ducting misdemeanor trials, and ex- 





1942 VoL. 28 





SEPTEMBER, 


PROFESSIONAL 











aminations in felony cases to deter- 
mine whether those accused should 
be bound over for trial in a higher 
court, ethically bars the judge from 
acting as attorney for the defendants 
upon such trial, whether they were 
examined by him or by some other 
judge. Such a practice would not 
only diminish public confidence in 
the administration of justice in both 
courts, but would produce serious 
conflict between the private interests 
of the judge as a lawyer, and of his 
clients, and his duties as a judge in 
adjudicating important phases of 
criminal processes in other cases. The 
public and private duties would be 
incompatible. The prestige of the 
judicial office would be diverted to 
private benefit, and the judicial of- 
fice would be demeaned thereby. 
Such conduct would violate Judicial 
Canons 24 and 31 and Canons 6 and 
29 of the Canons of Professional 
Ethics. 

The questions presented must be 
answered in the negative. 


OPINION No. 243 
Filed June 20, 1942 
CANON 6—ADVERSE INFLUENCES 
AND CONFLICTING INTERESTS—Be- 
fore accepting proffered professional em- 
ployment, a lawyer should disclose and ex- 
plain to the person seeking his services all 
the circumstances of his relations to the 
parties and any interest or connection with 
the controversy which might influence 
such person in his selection as counsel, un- 
less such person already knows of such re- 
lations, interest, or connection and fully 
understands the possible effect thereof. 


CANON 6—It is unprofessional to rep- 
resent conflicting interests except by express 
consent of all concerned, given after a 
full disclosure and adequate explanation 
of the pertinent facts. 

A wealthy widow versed in busi- 
ness affairs, resident of a small town, 
is solicited by the trust department 
of a bank to revise her will to the 
end that she designate it as executor 
and as trustee under a trust wherein 
the trustee is given discretionary 
powers, and the trustee’s fees are 
fixed. She determines she will not 
use her regular attorneys for draft- 
ing such will, though they have 
drawn her previous wills. She asks 
the trust officer of the bank the names 
of attorneys in the city where its 
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home bank is located, and he sub- 
mits to her a list of five firms, which 
does not include the name of the 
firm who are general counsel for the 
bank. She then asks who the bank’s 
attorneys are and she is told. In this 
firm of attorneys is a lawyer formerly 
a resident of the town where she lives, 
who was formerly a member of the 
firm of attorneys she regularly em- 
ployed. She asked whether such at- 
torney is a member of the firm who 
represent the bank and is told that 
he is. She then says that such attor- 
ney is satisfactory to her and re- 
quests the trust officer of the bank, 
who was there in her town in con- 
sultation with her, to get in contact 
with such attorney when he returns 
to his home city, and to give such 
attorney her former will and certain 
other memoranda, among which are 
drafts of certain trust clauses dis- 
cussed by her and the trust officer, 
and to have such attorney get in 
touch with her. The trust officer 
delivers the message and papers. The 
attorney, without consulting person- 
ally with her, forthwith drafts a pro- 
posed will containing trust provi- 
sions where the Trust Company is 
named as executor and trustee, and 
mails the same to her, together with 
an explanatory and advisory letter. 
She communicates with him by let- 
ter, and a further draft of the will 
is made and sent to her. She later 
executes the will in her home. There 
has been no personal face-to-face 
consultation between her and the 
attorney, and therefore, of course, he 
was not present at the execution of 
the will. 

Query: Did the attorney act with- 
in the scope and spirit of the Canons 
of Ethics of the American Bar As- 
sociation in accepting employment 
on her behalf in this connection, his 
firm being general counsel for the 
Trust Company and she having full 
knowledge of his relationship with 
the Trust Company? 

The opinion of the committee was 
stated by Mr. JACKSON, Messrs. Phil- 
lips, Drinker, Brown, Miller, Hough- 
ton, and Brand concurring. 

The sole question which we are 
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JUNIOR BAR NOTES 


HE Ninth Annual Meeting of the 

Junior Bar Conference, held in 
Detroit, Michigan, was one of the 
most serious meetings experienced by 
the membership. The anticipated op 
portunity to meet with the Junior Bai 
Section of the Canadian Bar Asso 
ciation did not materialize due to the 
cancellation of their meeting by the 
Canadian government. The President 
of this group, Benjamin R. Guss, 
Saint John, New Brunswick, spoke at 
he Id on 
23. He 
made an interesting and informative 
talk. 

National Philip H. 
Lewis, Topeka, Kansas, presided efh- 


the first business session 


Sunday afternoon, August 


Chairman 


ciently throughout the entire session. 
His annual report indicated that the 
problem of finding and keeping 
adequate personnel to carry on the 
program adopted by the Conference 
at Indianapolis was a difficult task. 
He directed attention to the careful 
consideration that will be required 
in outlining the course that must be 
followed by the Conference during 
the coming year. 

The most important development 
in this year’s meeting arose out of the 
recommendation made by the officers 
of the Junior Bar Conference and the 
National Director of the Public In- 
formation Program to have the Com- 
mittee on Coordination and Direc- 
tion of War Effort assume the respon- 
sibility for the future development 
and expansion of this activity. The 
first step in the change-over was taken 
by appointing Robert E. Freer, Wash 
ington, D.C., the National Director. 
He is a member of the Federal Trade 
Commission, and it is believed that 
experience, ability and close contacts 
with the activities of the government 
will be of inestimable value to the 
Program. He was invited by the 
Conference to preside over the meet- 
ing of the official family, including 
the state and local directors, which 
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By JAMES P. ECONOMOS 


Secretary, Junior Bar Conference 


was held on Sunday morning at the 
Hotel Statler. Many older men were 
invited to participate. The meeting 
outlined the steps required in con- 


ducting a successful program and the 


procedure to be followed in substi- 


tuting older men to replace the 


BENJAMIN R. GUSS, President 
Junior Bar Section 
Canadian Bar Association 
service. 


younger called into 


Close cooperation with OCD is an- 


men 


ticipated. Printed material on the 
War Effort, Civilian Defense, the 
American Way of Life and Our War 
Objectives will be made available to 
the directors. 

Willett N. 
tional Director, presented a report of 


Gorham, retiring Na- 


the past year’s activities. He outlined 
the many problems created by the 
war. He also sketched the objectives 
which were being maintained. From 
reports turned in up to the date of 
the meeting, it was ascertained that 
1242 platform speeches were made 
and 531 radio broadcasts were deliv- 
ered. These reached a total audience 
of one-hundred and fourteen millions. 


rhe efforts of past National Directors 
Milford Springer, L. Ford 
Hannah have con 


Stanley 
and Paul F. 
tributed to this year’s success. 

The Third 


delegates from the state and local 


Annual Meeting of 
Junior Bar Groups affiliated with the 
Monday, 
August 24, under the leadership of 
Hubert D. Henry, Denver, Colorado, 


Conference was held on 


Chairman of the Committee on 
Cooperation with Junior Bar Groups. 
After 


cussions were held on the following 


luncheon, round table dis 


topics: preservation of the organi- 
zation in war time, its relation to 
the men in service, maintenance of 
a general bar program, and conserva 
tion of law practice of those persons 
entering military service. The im 
portance of affiliation with the Con 
ference and participation in its cleat 
ing house activities were amply 
demonstrated during this meeting 
It was deemed advisable that the 
Junior Bar News Bulletin be con- 
The 
Bulletin was distributed just before 


tinued. fourth issue of the 
this annual meeting. 

The applications for affiliation by 
three local junior bar groups have 
been approved by the Executive 
Council. The names of the organi- 
zations and their officers are as fol- 
Hampden 
Junior Bar Association, Joseph R. 


lows: County (Mass.) 
Jennings, Springfield, Chairman and 
Irving M. Cohen, Springfield, Secre- 
tary; Barristers’ Club of Columbus, 
Ohio, Robert O. Read, Chairman, 
and Ellwood L. Carpenter, Secretary; 
and Fort Worth Junior Bar Associa 
Fred Korth, Chairman, and 
Gordon Wiley, Secretary. 


tion, 


The Executive Council, by direc- 
tion of Chairman Lewis, prepared a 
program for submission to the gen- 
details 
The 


Council was in session for one whole 


eral membership. Further 


will be made available later. 
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JACOB A. WALKER, President 
Alabama State Bar Association 


Alabama State Bar 
Association 


HE sixty-fifth annual meeting of 
the Alabama State Bar Association 
is held at Dothan, on July 10-11. 


Che annual report of the retiring 
President, DeVane K 


President 


Jones, was well 
asked 


\labama lawyers to close ranks and 


ceived. Jones 
irry on like good soldiers, whether 
uniform or not. He declared that 
al obligation rests on members of 
he Bar who are not in the service to 
serve and protect the practice and 


e interests of our soldier-lawyers. 


Che annual dinner was held on the 
vening of July 10, and was attended 
y a large number of attorneys and 
icir wives and friends. The speaker 

this occasion was Colonel Marion 
Rushton, of the Office of the Under- 
cretary of War, whose subject was 
Colonel 
at the 


Ihe Future for Lawyers.”’ 
Rushton, long a_ leader 
\labama Bar, proved by his thought- 
il discourse that he had lost neither 
tact nor interest in the problems 
4 lawyers as a professional unit, and 


expressed optimism over the plac e 
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of the lawyer in the post-war world. 

During the last session of the meet- 
ing, the association heard Colonel 
Ruffin Beckwith, of New 
York City, Chairman of the War 


Edmund 


Work Committee of the American 
Bar Association, on the subject, “The 
War Work of the Organized Bar.” 
Colonel Beckwith gave a comprehen- 
sive summary and report of the activi- 
ties of his committee and coordinat- 
ing activities of other committees of 
the American Bar Association. He 
invited and urged the Alabama State 
sar Association and all other or- 
ganized bars to coordinate and focus 
the sum total of their energies and 
efforts upon the vital business of wag- 
ing and winning the war. 

Ihe meeting had a strong military 
flavor, in keeping with the times. 
Alabama lawyers left the meeting 
with a profound awareness that they 
must put “first things first,” and 
winning the war is the “first’”’ objec- 
tive. 

Resolutions were adopted by the 
association recommending the estab- 
lishment of a state legislative research 
bureau, adoption of a safety vehicle 
responsibility act, and appointment 
of another federal judge for the 
Northern District of Alabama. An 
increase in the salaries of state ap- 
pellate court judges was also recom- 
mended. 

Jacob A. Walker, of Opelika, was 
elected president of the association 
by acclamation. Mr. Walker assumed 
ofice immediately, and appealed to 
the lawyers of Alabama to work with 
him toward attaining the objectives 
of the association during the ensuing 
Other officers 
Lawrence K. Andrews, 
Springs, First Vice President, and 
John B. Scott, Montgomery, Second 


were 
Union 


year. elected 


Vice President. 

The social side of the meeting was 
admirably handled by members of 
the local Bar and their wives. A 
number of group luncheons were 


held the first day, and after the 








annual dinner on the evening of July 
10, a dance was held at the Dothan 
Country Club. A buffet luncheon on 
July 11 concluded the meeting. 


HaArRowp M. Cook 


Secretary 


Idaho State Bar 
Association 


ITH considerable doubts the 

Board of Commissioners of the 
Idaho State Bar determined upon the 
annual meeting which was held at 
Sun Valley, Idaho, July 9, 10 and 11, 
1942. Inasmuch as the program had 
been largely arranged and numbers of 
attorneys requested that the meeting 
be held this year, it was finally deter- 
mined to do so, and the results fully 
justified that conclusion. The attend- 
ance was only slightly less than last 
year, and the program was keyed to 


present conditions. 

The President, C. W. Thomas of 
Burley, Idaho, spoke appropriately 
upon the lawyers’ obligations in this 
national emergency. O. O. Haga of 
Boise gave a committee report upon 
the proposed Code of Evidence, and 


L. E. GLENNON, President 
Idaho State Bar 

















the Bar directed that the committee 
be continued for further study of the 
matter as applied to Idaho. Willis 
C. Moffatt of Boise gave a review of 
the Soldiers’ and Sailors’ Civil Relief 
Act, and a forecast of amendments 
which appeal about to be passed by 
Congress. 

Continuing previous years’ discus 
sions of various problems arising out 
of the community property statutes 
of Idaho, Walter M. Oros, Boise, pre 
sented the question of whether a tort 
action survived against the commun 
ity estate. 

Milton Zener, Pocatello, discussed 
the question of whether military 
casualties were accidents within the 
meaning of insurance policies. 

On Friday, the Public Relations 
Committee, through Edward G. Ros 
enheim, its chairman, made practical] 
suggestions for public relations and 
for group advertising, followed by a 
discussion of inheritance tax prob 
lems and trends by Darwin Thomas 
of Malad. 


gave a paper on interference or pré 


Ben Johnson, Preston, 
vention of contract performance by 
war, and Paul Davis of Boise illus 
the 


tical aids in office practice. 


trated to members many prac 

The highlight of this session was 
an address by Frank Martin of Boise, 
former president of the Idaho State 
Bar, who has been in actual practic 
in Idaho for fifty years, upon renais 
sance of leadership of the Bar in 
government. 

The afternoon session opened with 
a report on proposed legislation by 
Alvin Denman of Idaho Falls. H. B. 
Thompson of Pocatello presented a 
paper on medical evidence and exam- 
ination of experts. H. B. 
Hamblen of Spokane, Washington, 
discussed the work of the Washington 
State Bar in formulating standards of 
title 
George H. van de Steeg of Nampa, 


medical 


examinations, followed by 
chairman of the Idaho committee on 
the same subject. The effect upon 
real estate titles of mortgages and 
ownership held by a foreign com 
pany, whose domicile was in enemy 
hands, was presented by George Y. 
Patten of Bozeman, Montana. Lieu- 
tenant Patrick Doyle of Gowen Air 
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Field, Boise, spoke upon benefits to 
dependents of military casualties, and 
other relief for soldier dependents. 

On Weldon 
Schimke of Moscow presented a re 


Saturday morning, 


port of the committee of local bar 
presidents. R. P. Parry of Twin Falls 
the Trading With th 
Act. Everett E. Hunt pre 


sented a paper on remedies by and 


cliscussed 


Enemy 


against alien enemies. 
Richard B. 


Price 


Heflebower, Acting 
the O.P.A.., 
sented price fixing problems and pro- 
cedures, and Maurice H. Greene of 
Field Manager of the Office of 
Defense Transportation, gave infor 


Executive of pre 


30 18€, 


mation on clients’ war-time transpo! 
tation problems. 

Thereafter reports of all special 
had 


pointed during the session and which 


committees which been ap- 
covered all subjects at the meeting 
upon which vote of the Bar was to 
be taken were presented, and the 
policy of the Bar for the ensuing year 
upon these matters was determined 
by- vote of all members of the Idaho 
State Bar, cast through their repre 
sentatives present at the meeting. 
SAM S. GRIFFIN 


Secretary 


State Bar Association 


of Wisconsin 


| ies sixty-fourth annual meeting of 
the State Bar Association of Wis 
consin was held at Madison, June 25 
to 27. The attendance was good in 
spite of wartime conditions. 

The program began Thursday af 
ternoon with an address by President 
Walter W. Hammond of Kenosha on 
the subject “The Lawyer in the Life 
of Today.” He asserted that lawyers 
are doing their part in war work, 
much of it without compensation, by 
advising all who need legal counsel. 
He believes the public does not un- 
derstand the willingness of lawyers 
to serve or the reasonable charges 
made for services, and urged a public 
relations program to bring about a 
better understanding by the public 
of the importance of such services 
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and the _ reasonableness of 
charges. 
Dean Lloyd K 


Wisconsin law schoo] 


Wash 


Garrison of th 
University of 


was unavoidably detained in 


vs 2 


‘? 


J 


4 


A. J. O'MELIA, President 


State Bar Association of Wisconsin 


ington by official business and could 
not give the scheduled address on 
“The Role of Administrative Agen- 
cies in a Democracy.” In his absence 
the subject was ably handled by Chief 
Justice Marvin B. Rosenberry of the 
Wisconsin Supreme Court and by 
Ralph M. Hoyt of Milwaukee, chair 
man of the Committee on Adminis 
trative Agencies and Tribunals of 
the Section of Judicial Administra 
tion of the American Bar Association 
In sketching briefly the history and 
development of administrative tri 
bunals, the Chief Justice expressed 
the belief that the greatest criticism 
leveled at administrative agencies is 
that they perform all three functions 
of making, interpreting and enforc- 
ing the law. He said full judicial 
review had not proved satisfactory 
needed. He 


gested as the most likely solution the 


and a remedy is sug 
granting of separate powers to an 
executive officer within the agencies 
themselves, a theory which was re 
cently adopted in Wisconsin but re- 
pealed before it had been given a 
fair trial. He also favored the idea 
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nings of his practice 


iving an administrative agency 


p—a sort of administrative court 
ich would have authority to re 
the findings of all state adminis- 

ive agencies. Mr. Hoyt listed foun 
lamentals of fair play for admin- 

itive tribunals, suggesting that 
sions be based upon the record 
the that 


sion upon facts be in such form 


before tribunal: the 
{ the parties may know what facts 


oncerned; that specifications of 


ssue be stated at some stage; and 
when all members of a tribunal 
nnot hear or read all the evidence, 
parties be allowed to present their 
ews to the subordinates doing the 


rk. 


dwin B. H. 
kee addressed the 


Tower, Jr. of Mil 

convention on 
subject “Reactionary Legislation 

mn Inventions and Industry.” He 

uitlined legislation now pending in 

Congress and said that future legis 

lation must not curtail protection in 
patent system responsible for th 
ition’s industrial benefits 


Thursday evening, the association 
t to hear an address by Harley H. 
Stipp of Des Moines, Iowa, a forme 
resident of the Iowa State Bar Asso 
ition. He advocated the appoint- 
ent by the Supreme Court of an 
idministrative secretary to assist in 
superintending the work of the lower 
tate courts. He believed the appoint 
ent would expedite litigation, as 


secretary would then be able to 


ive more time and attention to the 


rformance of strictly clerical duties 
Che banquet on Friday evening 
is attended by two hundred and 
enty-four members and guests. The 


eaker was Dean Albert J. Harno of 

University of lilinois Law School, 
s subject being “Some Phases in the 
outlined the 


Life of a Lawyer.” He 


} 


e of a law student through collegs 


nd law school, through the begin- 
and on until 


putation, and a position of influ 


ice had been achieved, bringing out 
interesting manner the opportun 
the legal profession affords for 
aluable public service in improving 


e€ administration of justice, the 
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government and civic 
conditions generally. He commended 


processes of 


the splendid work done by lawyers 
all over the land in giving free assist- 
ance to men making their returns 
under the selective service system and 
giving legal aid to men in the armed 
services and their dependents. “But 
in a broader sense,” he said, “in war 
or in peace, lawyers have been and 
are the mainstay of our system of 
government, our way of life.” 


\. J. O’Melia of Rhinelander auto 
matically assumed the office of presi- 
dent for the ensuing year. He was 
named president-elect at the 1941 
annual meeting. The first mail bal- 
lot conducted by the association re- 
sulted in the election of Richard T. 
Reinholdt of Stevens Point as presi- 
dent-elect. He was opposed by Law- 
rence J. Brody of La Crosse, who was 
nominated by petition in accordance 
with a new provision of the constitu- 
Gilson G. Glasier 
elected secretary and treasurer. 


tion. was re- 


Ihe association elected Charles B. 
Quarles of Milwaukee and Marcus 
\. Jacobson of Waukesha as State 
Bar Delegates in the House of Dele- 
the Bar Asso- 


gates of American 


ciation. 
GILson G. GLASIER 


Secretary and Treasure? 


PAUL B. CROMELIN, President 
Bar Association of the District of Columbia 
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day before the Annual Meeting com- 


menced and the new Council met 
immediately upon adjournment to 
organize and plan the direction of 


the program adopted. 


A very important questionnaire to 
gen 
eral conference work has been mailed 


determine the availability for 


to the membership. Responses to 


date have not been very good. It is 


essential that every member assist 
the Conference by returning this 
questionnaire immediately. Accord 


ing to the latest information avail 


able, the Conference has approx- 
imately one thousand members ac 
tively engaged in some phase of mili 


tary service. 


Julius Birge, Indianapolis, Chair- 
man of the Membership Committee, 
has issued an appeal to his workers 
efforts to solicit 


to continue their 


memberships. He urges that the 
efforts be on a personal basis and 
that older men be approached as 


well as men of junior bar age. 


The recent elections show that the 
leaders have been 
Skinner, Jr., 


Birmingham, Chairman of the Junior 


following new 


selected: T. Julian 
Alabama Bar Associa- 
K. Williams, Texark 
ana, Chairman, Junior Bar Section of 
Bar 
I. Coffman, 


Bar Section of 
tion; Dennis 


Association of Arkansas; Harry 
Lyndon, Chairman of 
the Kansas Junior Bar Conference; 
Frank E. 
Chairman, Junior Bar Section of 
Mississippi State Bar 
John H. Jordan, Bedford, Chairman, 
Junior Bar Conference of Pennsyl 
Bar W. Hale, 


Memphis, Chairman, Junior Section 


Everett, Jr., Vicksburg, 


Association; 


vania Association; E. 


of Bar Association of ‘Tennessee; 
Morris I. Leibman, Chairman of the 
Ba 
Members Committee; 
McCarthy, 


Section of Toledo Bar 


Younge1 
john J. 
Bar 


Association 


Chicago Association 
and 


President, Junior 
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(Continued from page 627) 
asked to answer is whether or not the 
attorney acted “within the scope and 
spirit of the Canons of Ethics” in 
accepting employment to draw the 
client’s will under the circumstances 
stated. 

Nos. 
quire consideration in arriving at a 


Two Canons, 6 and 47, re 


conclusion. 
Canon 6 provides: 
Con 


6. Adverse Influences and 
flicting Interests. 

It is the duty of a lawyer at the 
time of retainer to disclose to the 
client all the 
relations to the parties, and any in 


terest 


circumstances of his 


in or connection with the con 
troversy, which might influence the 
client in the selection of counsel. 

It is unprofessional to represent 
conflicting interests, except by express 
consent of all concerned given after ; 
full disclosure of the facts. Within 
the meaning of this canon, a lawyet1 
represents conflicting interests when, 
in behalf of one client, it is his duty 
to contend for that 
another client requires him to oppose 


which duty to 


The obligation to 
forbids also the subsequent acceptance 
of retainers or employment from 
others in matters adversly affecting 
any interest of the client with respect 
to which confidence has been reposed 


represent the 


It is unnecessary to determine 
whether or not any conflict of inte: 
est existed between the bank which 
was to be named executor and trustee 
the widow 
Where, 


as here, the relations of the lawyer 


on the one hand and 


whose will was to be drawn. 


to the bank and to the widow are 
fully known to each, the lawyer with 
may both 


their consent 


parties to a transaction, unless such 


rep! esent 


common representation is forbidden 
In the 
present case the widow was versed 


by the nature of the case. 


in business affairs, she had previously 
her, 
personally acquainted with the at- 
that 


had wills drawn for she was 


torney she selected and knew 
his firm were counsel for the pros- 
pective executor and trustee. We as- 
sume, therefore, in the absence of 
any contrary statement, she knew and 
fully 


the bank and fully appreciated that 


understood his relations with 
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the lawyer in drafting the provisions 
of the will might be affected by that 
relation. Under these circumstances 
could with 


The 


required extra care and caution or 


the attorney propriety 


draw the will. case presented 
the part of the lawyer in giving his 
advice by letter. As was said by Mr 
Justice Shientag in Jothann v. Irvin 
Trust Co. (151 Misc. (N.Y.) 
aff'd without opinion, 243 App. Diy 
691): 

benefit of ind 
devoted 


She did not have the 


pendent counsel solely t 
her interests, in explaining the signifi 
cance and the 
effects of the 
She was entitled to actual rather thar 


advice. 


legal and practical 


instrument she signed 


absentee counsel and 


That case, however, differed from 
the instant case in that the client was 
there inexperienced in business; here 
she was versed in business affairs 
there the trust agreement was mad 
irrevocable on the advice of a trust 
officer through whom all instru 
tions passed to the lawyer; here the 
will was always subject to change and 
the lawyer and client communicated 


directly with each other; there th 
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edge, training and fitness to lead opinion should be utilized to the utmost. The American Bar 
Association gives the members of the legal profession an opportunity to perform this duty 


Members of the Association are urged to bring this opportunity to the attention of their asso- 
ciates at the bar who are not already members. 


| 


If not at present in State of original admission, indicate where, how long, and with whom you were associated while in said 





___is attached. 


*$4.00 if applicant has been admitted to the bar less than five years; $8.00 if admitted more than five years. 
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BUSINESS NEED NOT 
“FLY BLIND” 


Our services 


chart a safe 
course through 
problems in 
volving in- 
surance and 
estate taxes. 


The AMERICAN 
APPRAISAL Company 
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Law Books... 


brief cases, golf bags, upholstery, etc 
will last longer and look better when 
protected by a treatment with LEXOL 
the self-penetrating leather conditioner 


LEXOL is easily and quickly applied 
It will not catch dirt or impair the most 
delicate finish. LEXOL takes any polish 
A pint at $1.00 will treat about 100 vol 
umes. A gallon at $4.00 will treat about 
800. Sold by book concerns, luggage 
shoe and department stores; r order 


rect from 

THE MARTIN DENNIS COMPANY 

895 Summer Avenue, Newark, N. J. 
Quality Products Since 1893 




















Treat Yourself ome: 


Health Vacation In 
HOT SPRINGS 


National Park, Ark. 
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Hotel EASTMAN 
and BATHS 











HERBERT J. 


WALTER 


Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 
100 NORTH LA SALLE STREET, CHICAGO 


George B. Walter, Associate 


CENtral 5186 


“Thirty Years Experience” 
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WRITING THREE 
WORDS PER SECOND 


Verbatim shorthand is often 
in the courts at the rate of three, 
sionally up to four, and seldom less than 
two and one-half words per second. Most 
one syllable words can be indicated by a 
stroke, or a stroke and a hook. Addi- 
tional syllables call for more strokes, or 
some indicated form of representation. 
Since shorthand is the writing of sounds 
in skeleton form, a background of edu 
cation is necessary for its ready reading 
so that the proper word is instantly 
selected from among several that the 
outline might, or if poorly written would 
apparently, indicate. Competent short 
hand reporters, members of the NA 
TIONAL SHORTHAND REPORTERS 
ASSOCIATION, are located in all parts 
of the country. 


written 
occa- 


Louis Goldstein, 
Secretary 
150 Nassau St., 
New York City 











May we ask your cooper- 
ation in mentioning the 
Journal when inquiries or 
orders are sent to our 
advertisers? 











A BINDER FOR 
THE JOURNAL 


We are prepared to furnish a 


issues of 


binder into which separate 


the JouRNAL can be inserted and 


from which they can be detached 


with ease by means of a special 


device. 

It can be used merely for current 
numbers or as a permanent binding 
for the volume and piaced on the 


shelf with other books 


The price is $1.50, which is merely 


manufacturer’s cost, plus mailing 
charge. Please mail check with 
order. 


AMERICAN Bar ASSOCIATION JOURNAI 
1140 North Dearborn Street, 


Chicago, Il 
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RATES 


10 cents per word for each insertion; minimum charge $1.20 
payable in advance. Copy should reach us by the 15th of the 
month preceding month of issue. 











BOOKS 
WE UY ENTIRE LAW LIBRARIES IN 
bulk, also fine libraries of general interest 


to appeal to scholarly lawyers. Our 

ing proposition has been found singularly 
ctive by those who prefer selling everything 
wholesale rates in one pleasant transaction 
ndence (regarded as confidential) invited 
Cviattor’s Book Store, Baton 


Correspe 
Prompt responses 
I 


> 
Louge oulsiana 





HIGHEST CASH PRICES PAID FOR ACTS 
and laws. Pamphlets on all subjects. James 
Lewis Hook, 13 Snowden Road, Bala-Cynwyd, Pa 


LAW BOOKS BOUGHT AND SOLD: 

Complete libraries and single sets. CLARK 
BoarpMan Co., Lrp., 11 Park Place, New York 
City 





LOWEST PRICES 

complete stock on hand, 
Libraries appraised and bought. 
Lisrany Appratsat Assxn., 538 S. 
Chicago, II. 


—USED LAW BOOKS 
sets and texte—Law 
Nationa, Law 
Dearborn St. 





UNITED STATES GOVERNMENT PUBLI- 

cations at regular Government prices. No de- 
posit—Immediate Service—Write Nationa Law 
ag Company, 1110—13th St. N. W., Washing- 
ton, D. C. 





WHEN YOU HAVE A DOCUMENT PROB- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition,” 736 Pages, 340 
Illustrations. $10.00 Delivered. Atsert S. Oszorn, 
233 Broadway, New York City. 





NEW & USED. BOOKS ON 

Civil & Revolutionary War, Indians, Lincoln, 
Washington & other Americana; Christian 
Science, Genealogy, American & English fiction, 
some First Editions. Lists mailed on Request 
Inttno1s Book Excuance, 337 West Madison 
Chicago. 


LAW BOOKS; 


WANTED TO PURCHASE FOR CASH. SES- 

sion laws, bar association reports, attorney gen- 
eral reports, legal periodicals all states. CENTRAL 
Boox Company, 261 Broadway, New York, N. Y. 





USED LAW BOOKS BOUGHT AND SOLD 

State Reports, Reporter System units, Digests, 
Amer. Law Reports, Text-Books, Encyclopedias, 
etc. Correspondence solicited. R. V. Boris, Col 
cord Bldg. Oklahoma City, Okla. 








ROBES 





JUDICIAL ROBES—CUSTOM TAILORED 
The best of their kind—Satisfaction guaranteed 


MISCELLANEOUS 





MAGAZINE BINDING: WE ASSEMBLE AND 

bind magazines. Have your old books, Bibles, and 
hymnals rebound.” Durable! Attractive! Prices 
are reasonable. Heckman BINDERY Dept. G 
North Manchester, Indiana 





DELAWARE CHARTERS: 48-HOUR_ SERV 
ice; fees moderate; submitted forms. Cuas. G. 
Guyer, Inc., 901 Market Street, Wilmington, Del. 





SEND FOR SAMPLE SHEET LAWYERS 
Lepcer, 823 Munsey Bldg., Baltimore, Md. 





LAW OFFICE ORGANIZATION BY REGI 
nald Heber Smith. A complete book on neces 
sary essentials for all attorneys. Reprint of four 


articles from May, June, July, August, 1940 
issues. Price 25c. B. A. Journat, 1140 
North Dearborn St., Chicago. Dept. C 


PICTURES OF THE CHIEF pUSTiCes EX 

cellent reproductions designed f« raming. Co 
ylete set of 12, $7.50 Indivi ly i -ints, $1. 
Limited supply. Derr. F, ps CAN Bar JOURNA 


1140 N. Dearborn St., Chicago, Illinois 





APPRAISALS (INDUSTRIAL) 


STANDARD APPRAISAL COMPANY, NEW 
York, Chicago, Boston, Philadelphia, Atlanta, 
Detroit, Pittsburgh. 











STAMP COLLECTIONS 








WE BUY STAMPS. VALUABLE STAMP 

collections are sometimes found in estates, and 
administrators seldom know where or how to sell 
them to advantage. We not only make appraisal 
for estates, but also pay top prices for collections 
accumulations and old stamps on letters. Write 
for our free booklet “If You Have Stamps t 
Sell.” H. E. Harris & C (World’s Largest 
Stamp Firm), 108 Massachusetts Avenue, Boston 
Mass. 





HANDWRITING EXPERTS 


OVER TWENTY YEARS 
Examiner of Disputed Doc 
tector of Forgery in Handw 
Letters, Inks, Paper and Typewriting Identific 
tion—Qualified Expert Witness All Court 
Throughout the United States. M. A. NERNBERG 


E XP ERIE NCED 
ents and De- 
Anonymou 














Catalog No. 41 sent on request. McCartruy & 
S1mox, Inc., 7-9 West 36 St., New York, N. Y. 903 Law & Finance Bldg., Pittsburgh, Pa. 
HANDWRITING EXPERTS 
FOR 50 YEARS 
Forgeries T ypewriting Anonymous Letters Paper Ink Pencil 


J. Vreeland Haring 
Bus. Phone, BArclay 7-8778 








Infra-Red and Ultra-Violet Photographs 
Authors of THE HAND OF HAUPTMANN 368 Pages—150 Illustrations—$3.50 
15 Park Row, New York City 
Res. Phone (Newark, N. J.), HUmboldt 3-2014 


J. Howard Haring 
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TO EXECUTIVES: 


NOW YOU CAN HELP 





The Treasury's decision 
to increase the limitations 
on the F and G Bonds 
resulted from numerous 

requests by purchasers who asked the 
opportunity to put more money into 
the war program. 


This is not a new Bond issue 
and not a new series of War Bonds. 
Thousands of individuals, corpora- 
tions, labor unions, and other organi- 
zations have this year already pur- 
chased $50,000 of Series F and G 
Bonds, the old limit. Under the new 
regulations, however, these Bond 
holders will be permitted to make 
additional purchases of $50,000 in 
the remaining months of the year. 
The new limitation on holdings of 
$100,000 in any one calendar year in 
either Series F or G, or in both series 
combined, is on the cost price, not on 
the maturity value, 


Save With... 








Series F and G Bonds are intended 
primarily for larger investors and may 
be registered in the names of fiduci- 
aries, corporations, labor unions and 
other groups, as well as in the names 
of individuals. 


The Series F Bond is a 12-year 
appreciation Bond, issued on a dis- 
count basis at 74 percent of maturity 
value. If held to maturity, 12 years 
from the date of issue, the Bond draws 
interest equivalent to 2.53 percent a 
year; computed on the purchase price, 
compounded semiannually. 


The Series G Bond is a 12-year cur- 
rent income Bond issued at par, and 
draws interest of 2.5 percent a year, 
paid semiannually by Treasury check. 


Don’t delay—your “fighting dollars” 
are needed now. Your bank or post 
office has full details. 


)) War Savings Bonds 
































NOW YOU MAY CITE 
C. J. S. ON EVIDENCE 


The latest, most complete and most authoritative 
treatise in existence on the highly important topic 
EVIDENCE is now available to the Bench and Bar in 
the Corpus Juris Secundum treatise published in 


volumes 31 and 32. 


166 titles of the law have now been completely 
restated in 


CORPUS JURIS SECUNDUM 


THE AMERICAN LAW BOOK COMPANY 
272 Flatbush Avenue Extension 
Brooklyn, New York 


Publishers of Corpus Juris Secundum 

















